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In his 1977 chairman’s letter 
to stockholders, Berkshire 
Hathaway CEO Warren 

Buffett advised that costs in the 
insurance sector were expected 
to rise. One reason he offered 
was “social inflation,” which 
he described as “a broadening 
definition by society and juries 
of what is covered by insurance 
policies.” Then, in the mid-
1980s, as asbestos suits prolif-
erated, a top insurance execu-
tive bemoaned the then-current 
climate and commented, “The 
underlying and most dramatic 
cause of this insurance crisis is 
the wave of social inflation that 
has all but engulfed our system 
of jurisprudence ... The mood 
of society is to seek a culprit 
for all of life’s mishaps and to 
look to the insurance companies 
with the deep pockets to reward 
victims.”

Today the term “social inflation” 
has reemerged in the lexicon of 
insurance executives. The increase 
in the number of class actions, “nu-
clear” verdicts and new concepts in 

tort law is contributing to the current 
round of social inflation. Specific 
blame for this surge has been placed 
on various issues, including the 
#MeToo movement, increasing in-
come inequality and litigation fund-
ing. While the rise in losses in the 
medical malpractice space is front 
and center in the social inflation 
phenomenon, the industry is also 
witnessing adverse impacts to di-
rectors’ and officers’ liability, ex-
cess liability and commercial auto. 
As to D&O specifically, there has 
been a doubling in the number of 
shareholder class actions in less 
than three years while the median 
settlement value of $13 million has 
remained relatively constant.

Nuclear Jury Verdicts
Some in the insurance industry 

and the defense bar use the term 
nuclear verdict to refer to those 

jury verdicts that are substantially 
higher than expected, generally 
more than $10 million. Some 
nuclear verdicts include an $8 
billion verdict against Johnson & 
Johnson for Risperdal, a schizo-
phrenia drug, a $2 billion verdict 
against Monsanto for its herbi-
cide Roundup and another verdict 
against Johnson & Johnson for 
$4.7 billion related to its talcum 
powder products. Some other ex-
amples include the following:

•$1 billion related to work-
place negligence against HACC 
Pointe South;

•$845 million arising out of 
intellectual property against 
XTAL;

•$383 million for medical 
malpractice against DaVita 
Healthcare Partners; and

•$242.1 million for products 
liability against Toyota Motor 
North America.

There are several reasons for these 
large verdicts, including reptile 
brain, corporate distrust, a changing 
concept of money and social media. 
Moreover, the increasing use of liti-
gation funding may create an envi-
ronment in which plaintiffs are more 
willing to take their cases to the jury.
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The Reptile Brain
One reason for these large ver-

dicts is the so-called “reptile” brain. 
This approach is a “strategy” some 
plaintiffs attorneys use to get ju-
rors to access their “fight or flight” 
response. Utilizing this approach, 
a lawyer will make jurors feel so 
threatened by the defendant’s be-
havior that they will lash out at the 
defendant, the predator. The goal 
is to make the jury feel angry to-
ward the defendant, as opposed to 
sympathetic to the plaintiff, so they 
want to change the world and make 
things right.

Distrust of Corporate 
America

Today, there is a prevailing dis-
trust of corporate America, particu-
larly the pharmaceutical industry, 
contributing to a jury’s desire to 
punish the defendant and reward 
the plaintiffs. Some have said that 
jurors no longer feel that large cor-
porations are the “backbone of the 
economy” but rather they need to 
be punished for their wrongdoing. 
According to Kristin McMahon, 
chief claims officer, North American 
Specialty, Global Risk Solutions, 
Liberty Mutual Insurance, “Jurors 
are endorsing a political philosophy 
of ‘populism,’ supporting the rights 
and power of the people in their 
struggle against a privileged elite, 
which is how the defendants are 
often viewed.”

The Changing Concept of 
Money

Jurors’ concept of money has 
changed, leading them to feel rela-
tively unrestrained in the awards 

they deliver. The public is fre-
quently exposed to large dollar 
figures, whether in the form of 
box office hits, lottery jackpots or 
athlete salaries. If a corporation 
is a “bad actor” in the minds of 
the jury, as may be the case with 
catastrophic illness or injury, jurors 
do not hesitate to award sums of 
money that are often larger than 
expected. This phenomenon is ex-
acerbated by the fact that plaintiffs 
lawyers frequently use those large 
figures during the trial, when per-
mitted. Even in those jurisdictions, 
like Pennsylvania, where a plaintiff 
cannot request a specific damages 
figure, attorneys use large numbers 

during the trial, citing for example, 
a company’s net worth, or the profits 
from a particular product. By using 
stratospheric numbers, a plaintiffs 
lawyer desensitizes the jury to the 
point that it gains comfort in issuing 
a nuclear verdict. Further, there is 
some sentiment that jurors are in-
creasing awards because they want 
to “be sure the injured are taken 
care of” to avoid simply overcom-
pensating the plaintiffs bar through 
contingent fees.

Social Media and the 
Millennial Generation

Social media and shorter attention 
spans may also play a role in larger 
jury verdicts. The “millennial” gen-
eration have a general mistrust of 
corporate America and the govern-
ment. While there are 82 million 
millennials in the United States, 
McMahon cited one poll that sug-
gested “only 19% agree that most 
people can be trusted.” Through 
social media, the millennials “know 
how to leverage all of this informa-
tion for a purpose ... [which] can 
turn a small movement into a con-
siderable force.” Attention spans 
have also gotten shorter and are not 
conducive to lengthy medical and 
technical testimony and documen-
tary evidence.

With social cause cases, like those 
associated with the opioid crisis, 
the #MeToo movement, vaping and 
global warming, on the rise, op-
portunities for juries to punish cor-
porate America will not decrease 
anytime soon. The defense, together 
with the insurance industry, needs 
to find ways to combat the strato-
spheric figures the plaintiffs bar is 
putting before juries. Use of mock 
juries, realistic dollar figures for 
the jury to consider and greater use 
of graphic and visual aids during 
a trial may be a start in the right 
direction.

Impact of Social Inflation on 
the Insurance Industry

The insurance industry has cited 
social inflation as a reason for the 
recent financial difficulties it is fac-
ing. For example, AXA XL reduced 
its earnings projections and stated, 
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America, particularly the 
pharmaceutical industry, 
contributing to a jury’s 
desire to punish the de-
fendant and reward the 
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“claims have since come in higher 
and faster than anticipated.” In late 
October 2019, Travelers increased 
its reserves by hundreds of millions 
of dollars in its quarterly earnings 
report. Explaining the reason, Alan 
Schnitzer, chief executive officer, 
referenced a “challenging level of 
social inflation.” Concurring in this 
sentiment is fellow executive, W. 
Robert Berkley Jr., chief executive 
of W.R. Berkley Corp., who told 
analysts “Social inflation is real. It 
is here, and the industry is begin-
ning to pay attention.”

The insurance industry is in a 
hardening market with commer-
cial policy pricing rising close 
to 6% in Q2 2019. According to 
Marsh’s Global Insurance Market 
Index, this was the seventh con-
secutive quarter that saw pre-
mium increases. Offsetting the 
rise in rates, however, is an in-
crease in losses, including those 
resulting from social inflation. 
Investors’ anxiety about the in-
dustry, as a result of social in-
flation’s impact, became evident 
in 2019. According to the Wall 
Street Journal, for the fourth 
quarter of 2019, S&P 500, multi-
line insurers were down 3% com-
pared with a gain of 12% overall 
in the financial sector.

While the industry has faced so-
cietal factors in the past, Mike 
Hudzik, Swiss Re’s head of ca-
sualty underwriting for the U.S. 
and Canada, “believes the industry 
may be quicker to react than in 
past tough cycles with better risk 
assessment and information avail-
ability.” He continued, however, 
there would need to be several 

years of improved pricing “just 
to fill the hole that exists from 
under-reserving, as well as the ad-
ditional impact of social inflation.” 
According to Hudzik, rates have 
risen anywhere from the high teens 
for excess liability policies to as 
much as 75% on “certain loss-
impacted accounts.” In addition to 
the higher pricing, some insurers 
have reduced or eliminated their 
exposure in certain sectors like 
truck fleets where there have been 
an increased number of nuclear 
verdicts.

Concluding Thoughts
To do its part in reducing the 

impact of social inflation, the in-
surance industry should undertake 
several measures, such as the fol-
lowing: make sure that it stays on 
top of trends affecting underlying 
litigation (regardless of the sector or 
industry); collect data to facilitate 
its decision making on individual 
losses or portfolios of cases; part-
ner with policyholders and defense 
counsel to change the views of, 
and further educate, the jury and 
the claimants; and recruit the next 
generation of talent, which is more 
representative of the growing, di-
verse population like the jury pools 
that policyholders are facing, to 
provide strategic input. For its part, 
the defense bar needs to examine 
new strategies for settlement and 
trial, when the latter is necessary. 
For example, plaintiffs are no lon-
ger averse to putting stratospheric 
numbers before the jury. However, 
the defense bar continues to avoid 
placing some alternative figures for 
the jury to consider. If the jury 

wants to punish the defendant, but 
all it has is the plaintiff’s damages 
figure, it may be more apt to award 
an amount in that range. Further, 
greater use of mock juries and the 
presentation of evidence in a way 
the millennial generation prefers 
may help move the needle.

In an ironic twist, the consumer—
some of whom may very well be 
jurors—may become the victim 
as a result of the nuclear verdicts 
some juries are awarding. As insur-
ers are required to pay higher and 
higher jury verdicts, they will raise 
their pricing accordingly. To the 
extent corporate policyholders, like 
product manufacturers, have to pay 
higher premiums, will those costs 
be passed on to the consumer? If 
so, perhaps the jurors will begin to 
see the light and bring their awards 
back to reality.   •
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