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WELCOME OUR NEWLY ELECTED PARTNERS

From the Chair...
George J. Hartnett

Chair, Executive Committee

It is with great pride that I warmly intro-
duce our five new Partners, Michelle Coburn,
David Haase, Wes Payne, Rosemary Schnall,
and David Weiss. We are equally pleased to
announce that Marion Hubing and Lou

Rubino have been named as Counsel to the firm. These excel-
lent attorneys bring a breadth of talent and depth of capacity
to manage your most multifaceted litigation, try your chal-
lenging cases, and complete your most complex business
deals. We are grateful for the immense contributions they have
made to our firm, and moreso, to you, our clients. 

Michelle D. Coburn focuses her practice
on construction litigation, products liability,
premises liability, bad faith disputes, and 
consumer fraud claims. Michelle earned her
Juris Doctor, summa cum laude, from Rutgers
University School of Law, where she was 
an editor of the Law Review. She received 

her B.S. with high honors in Criminal Justice from Trenton
State College. Outside of the office, Michelle and her husband
enjoy hiking, scuba diving, and working on their home.
Michelle can be contacted at 215-864-6355 or
coburnm@whiteandwilliams.com.

David S. Haase practices in complex
commercial transactions, product liability,
and warranty litigation. David earned his
Juris Doctor from The College of William
and Mary’s Marshall-Wythe School of Law.
Earlier, he earned his B.A. in Political
Science from Amherst College. David
enjoys triathlon training and spending time at home with his
wife and two young daughters. David can be contacted at
215-864-7136 or haased@whiteandwilliams.com.

Wesley R. Payne IV defends insurers in
matters involving ERISA, life, health, and
disability policies, and allegations of bad
faith. Wes received his Juris Doctor from the
University of Maryland School of Law. He
earned his B.A. in Sociology, cum laude,
from Washington and Lee University. When

not at work or with his family, Wes enjoys touring Civil War
battlefields. Wes can be contacted at 215-864-7076 or
paynew@whiteandwilliams.com.

(Continued on page 3)

BUSINESS LAW

Director’s Liability: What Do You Know?
By Clark D. Robertson

In the wake of front-page corporate scandals, directors
have become uneasy. A recent decision by the Chancery Court
of Delaware, the decisions of which often influence courts
around the country, adds fuel to the fire by limiting the cir-
cumstances in which a director may rely solely on the advice
of third party experts when making decisions. Specifically, as
a result of the decision in In Re: Emerging Communications,
Inc., directors with particular knowledge and expertise on
matters coming before their board may need to exercise
greater care in their involvement and decision-making.

In In Re: Emerging Communications the Court held a
director personally liable for approving a merger where the
director’s background and expertise put him in a position to
know that the merger price was too low, notwithstanding that
the Board of Directors had obtained an independent valuation
of the company. The suit was brought by minority sharehold-
ers who contended that the Board of Directors undervalued
the corporation when it was taken private.

Emerging Communications, Inc. (“ECM”) was a telecom-
munications company providing phone and wireless services in
the Virgin Islands. It merged into Innovative Technologies, a
company wholly owned by ECM’s Chairman and majority
shareholder. The ECM Board of Directors approved the transac-
tion at a price of $10.25 per share. In the suit, the minority share-
holders contended that the Chairman and directors breached
their fiduciary duties by agreeing on an artificially low price.
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Growth and Relocation in 
Southeastern Pennsylvania

White and Williams is pleased to announce the 
relocation of its southeastern Pennsylvania office. After
twenty years in Paoli, we have outgrown our space and relo-
cated to the Westlakes Corporate Center. Located just off
Route 202 near Route 252 in Chester County, the new
Berwyn office is home to Managing Partner Chuck
Roessing, Mike Plevyak, Cathy Wilson, Bill Kennedy, and
Rosemary Schnall. Along with a team of dedicated
Associates, they defend health care providers, insurers,
insureds, manufacturers, and home-
owners in professional, product liabil-
ity, highway design, automobile, and
other forms of negligence and insur-
ance litigation. The Berwyn office
also provides a convenient forum for
many clients of practice groups and
attorneys in other offices. This expan-
sion is just one way in which White
and Williams continues to provide
complex, efficient and cost-effective
legal services. For more information
on our Berwyn office, please contact
Chuck Roessing at 610-240-4709 or
roessingc@whiteandwilliams.com.
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White and Williams LLP

New Healthcare Partner in Pittsburgh
We are delighted to introduce Terry C.

Cavanaugh as a new Partner in our
Litigation Department. Terry will practice
from our Pittsburgh office, concentrating
on the defense of professional malpractice
claims with a particular emphasis in
health care law. Prior to joining White and

Williams, Terry was a shareholder at another Pittsburgh-
based law firm.

“Bringing Terry aboard was a quick and simple deci-
sion for us,” said George Hartnett, Chair of the Executive
Committee. “He provides us with an opportunity to fur-
ther solidify our Pittsburgh office with a seasoned and
highly-respected trial lawyer. Given the strengths that
Terry brings to White and Williams, we do not anticipate
that this will be our last move in this market.”

Tom Goutman, Chair of the Litigation Department,
explains, “Terry is viewed by the Western Pennsylvania
legal and business community as one of the very best trial
lawyers. Some of the largest healthcare institutions in the
state count on Terry to handle their high-exposure cases.
Terry’s practice is a perfect fit for the niche developed by
our healthcare litigators who handle high-stakes cases
throughout Pennsylvania.”

“I am delighted to have the opportunity to join White
and Williams,” said Cavanaugh. “I anticipate a great syn-
ergy with the deep bench of top healthcare trial attorneys
at White and Williams—a synergy that will offer my
clients coverage throughout the state.”

Terry Cavanaugh earned his Juris Doctor from the
University of Pittsburgh and graduated from
Pennsylvania State University with a Bachelor of Arts
degree in English and Political Science. He is a member
of the Pennsylvania Bar Association and is admitted to
practice before all state and federal courts in the
Commonwealth of Pennsylvania and the Supreme Court
of the United States. He is also a member of various bar
associations, the Defense Research Institute, and affiliat-
ed sections of these professional organizations devoted to
trial work and malpractice claims. He is a frequent lectur-
er on issues related to professional negligence.

Terry can be contacted at 412-566-3524 or
cavanaught@whiteandwilliams.com.

From the Chair… (Continued from page 1)

Rosemary R. Schnall defends hospitals,
physicians, nurses and other health care
providers in professional actions. Rosemary
earned her Juris Doctor from Widener
University, where she was on Law Review
and served as a Staff Articles Advisor.
Previously, she earned her B.S. degree in

Nursing, cum laude, from Neumann College and worked as a
critical care nurse at Lankenau Hospital and the Hospital of
the University of Pennsylvania. Rosemary and her husband
spend their weekends on the soccer sidelines cheering their
two children. Rosemary can be contacted at 610-240-4711 or
schnallr@whiteandwilliams.com. 

David Weiss focuses his practice on rein-
surance and insurance coverage matters.
David received his Juris Doctor, cum laude,
from Harvard Law School, a Master of Arts
degree in History and B.A. in History, summa
cum laude, from Brandeis University. Outside
of the office, David enjoys playing softball
and football, and spending time with his wife and their 
children. David can be contacted at 215-864-7039 or
weissd@whiteandwilliams.com.

Marion R. Hubing has extensive experi-
ence in complex insurance coverage includ-
ing environmental and asbestos allocation as
well as reinsurance transactions, arbitration
and litigation. Marion earned her Juris
Doctor, magna cum laude, from the
University of Pennsylvania School of Law.

She also received her B.S. degree in Chemical Engineering,
magna cum laude, from the University of Pennsylvania.
Marion and her husband enjoy traveling and spending time
with their three grandchildren. Marion can be contacted at 
215-864-7025 or hubingm@whiteandwilliams.com.

Louis G. Rubino concentrates on tax,
probate, real estate, bankruptcy, business
transactions, and corporate matters relating to
mergers and acquisitions. Lou earned a
Master of Laws in taxation from Temple
University School of Law. He received his
Juris Doctor from Rutgers University School
of Law, and his B.S. degree in Finance and Marketing, with
honors, from Drexel University. Lou and his wife enjoy the
golf courses of southern New Jersey. Lou can be contacted at
856-317-3662 or rubinol@whiteandwilliams.com.

Please join me in congratulating these highly accom-
plished attorneys, each of whom looks forward to continuing
to serve you.

Delaware Supreme Court Justice Jack B. Jacobs found for
the plaintiffs, holding the Chairman and two directors liable.
The Court ordered them to pay the minority shareholders the
difference between fair value as determined by the Court —
$38.05 per share — and the $10.25 per share value set by the
Board. The $27.80 per share price difference resulted in an
aggregate amount of roughly $75 million.

The attention paid by the Court in In Re: ECM to a par-
ticular director with industry expertise sends a cautionary
note through corporate boardrooms. In deciding whether the
directors could rely upon the independent expert’s valuation,
the Court found that one particular director “knew or should
have known” that the $10.25 per share valuation was unfair
(an independent valuation consultant and a Board-appointed
special committee corroborated a roughly $10 per share value,
but the Court found that the committee and its independent
expert were not operating with a complete financial picture of
ECM because the Chairman withheld the most recent finan-
cial statements). The Court noted with keen interest that the
director was the principal in his own investment advisory firm
and that he had significant experience in valuing deals in the
telecommunications industry.

Additionally, the director worked as a consultant for ECM’s
Chairman, earning a $200,000 retainer. The director had also
sought to earn another $2 million as an advisor on another of
the Chairman’s deals. The Court described the director as
being anything but independent of the Chairman (the Court
noted that all the ECM Directors were financially beholden to

the Chairman). This may have inhibited the director’s
objectivity and prevented him from questioning

the deal. Another factor on which the Court
relied was the director’s remark to another
director that, based on his knowledge and
experience, $10.25 was too low, and they
could have received up to $20 per share. The
Court construed that remark as evidence the
director was aware ECM was being under-
valued. From that, the Court concluded that
in voting to approve the deal the director
consciously and intentionally disregarded
the risk that an artificially low value was
being offered to the shareholders.

The Court emphasized that the director
possessed significant financial and telecommu-

nications expertise, and such expertise gave him a
unique ability to identify the intrinsic value of

ECM. The Court found that because of the director’s
experience he was the equivalent of, if not superior to, the

outside expert hired to value the firm and, thus, had far less rea-
son to defer to the independent expert’s judgment.

As for the other ECM Board members, when the Court
applied a similar “knew or should have known” test, it found
they were not liable because they lacked comparable personal
expertise. Those directors, the Court ruled, had the right to
rely on an expert valuation opinion. Thus, unlike the director
with significant valuation experience, there was no evidence
that the other directors acted to consciously and intentionally
disregard their responsibilities or made decisions knowing
they lacked material information.

The message of In Re: ECM seems to be that courts may
closely scrutinize the actions or omissions of directors with
particular expertise. Such a director may be exposed to per-
sonal liability when his personal expertise equals or exceeds
that of the experts the company hires to provide guidance.
Such a director might not be permitted to rely on the outside
advice of an independent consultant. When it comes to pivotal
decisions which could adversely affect a company’s stake-
holders, Board members may need experienced legal counsel
to help chart the waters, identify realistic and probable risks,
and navigate to a successful conclusion.

Clark Robertson’s practice includes complex issues
involving corporations, real estate transactions, 
taxation, and trusts and estates. He can be reached at
215-864-7009 or robertsonc@whiteandwilliams.com.
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Recent, well-publicized events have focused attention on
the benefits of an advance directive for health care regarding
end-of-life medical decisions. The existence of an advance
directive can, in fact, ease your family’s burden in both deter-
mining and carrying out your wishes. In addition, the
advance directive should be supplemented with a durable
medical power of attorney (“MPOA”) naming another person
as your agent to make healthcare decisions on your behalf
under any circumstances in which you would not be able to
do so personally. 

Nearly all states, including Pennsylvania, New Jersey,
New York and Delaware, permit adult individuals to execute
an advance directive and/or an MPOA. While most of these
states allow family members, such as a spouse or child, to
make decisions even in the absence of an advance directive or
MPOA, recent cases have shown that there may be differing
views among family members about end-of-life decisions.
The advance directive and MPOA removes any uncertainties
about what your wishes might be.

An advance directive, also commonly known as a living
will,  is your written expression of how you want to be treated
in certain medical situations. For example, the advance directive
may state whether you wish to receive food and water via
intravenous devices, and other life sustaining treatments — such
as the use of heart-lung machines, ventilators or experimental
surgeries — that will sustain or extend your life, but which
will not ultimately cure you. The advance directive generally
permits you to express whether or not you wish to receive 
life-sustaining treatments in the event you are terminally ill or
permanently unconscious due to disease, illness, or injury. As
such, the advance directive generally applies only in situations
where the decision to use such treatments prolongs your life
for a limited period of time. Advance directives do not govern
your medical treatment in situations that do not affect your
continued life, such as routine medical treatment and non 
life-threatening medical conditions. Executing  an advance
directive does not require that medical professionals withhold
pain medications and other treatments that would make you
more comfortable.

An MPOA (also called a “health care proxy”) is the
appointment of another person (your “agent” or “surrogate”)
to make medical decisions in the event you are unable to
express your preferences. This situation usually occurs
because you are unconscious or do not have the legal capacity

to make your own decisions. A single individual is usually
appointed as your agent, though one or more alternates may
also be named to act in the event the first agent is unable to 
do so for any reason. Like an advance directive, medical 
professionals will determine whether or not you have the
capacity to make your own medical treatment decisions. It is
also important that the MPOA grant your agent the right to
receive medical information in accordance with HIPAA — the
federal legislation governing the release of medical information.
The MPOA is specifically designed to cover both routine and
end-of-life medical treatment and may be combined with the
advance directive or set forth in a separate document.

Without an advance directive or MPOA, critical health
care decisions may not be made in a manner that reflects your
wishes, or by the person that you wish to make those decisions.
Most importantly, without them, your family may need to seek
judicial intervention in order to determine and carry out your
wishes. In the event you do not wish to receive extraordinary
medical care under the circumstances, the court must have
clear and convincing evidence that you would not wish to
receive such care.

On the other hand, the existence of an advance directive
does not necessarily ensure that a family disagreement over
end-of-life medical decisions will not end up before the court.
As the recent case in Bucks County, Pennsylvania illustrates,
however, an advance directive is likely to be upheld by the
court. In that case, the patient had executed an advance 
directive some years before falling into a state of permanent

Living Wills: The Necessity and Limitations of Advance Directives 
for Health Care and Medical Powers of Attorney
By William C. Hussey II

unconsciousness resulting from the advance stages of
Alzheimer’s Disease. The patient’s wife was named as his 
surrogate under the advance directive. Notwithstanding the
patient’s stated intention to forego artificial feeding and water,
the wife wished to have a feeding tube inserted. The patient’s
daughter brought an action to uphold her father’s stated wishes
and prevent her mother from having the feeding tube inserted.

The legal issue before the Court was the extent of the 
designated health care surrogate’s powers under Pennsylvania
law — which is largely silent on the issue — to make health
care decisions that are contrary to those stated in the advance
directive. The Court found that the patient had the legal 
capacity to execute the advance directive before becoming ill. 
It ruled that the patient’s stated wishes were to be carried 
out and ordered that no feeding tube be inserted.
Unfortunately, the Court’s decision did little to clarify the
extent of a health care surrogate’s power under the
Pennsylvania statute — presumably because the wishes were
so clearly stated in the advance directive itself.

In considering whether you should have an advance direc-
tive or MPOA, remember that they are only valid if executed
while you are competent to do so. Thus, they should be drafted
and signed before you have entered an advanced state of 
illness or had a severe injury. While most states do not require
an attorney to prepare the documents for you, it is strongly
advisable that you seek professional help. This is particularly
true if there may be family conflict, or if you have specific
spiritual, legal or medical issues that need to be addressed.

Finally, you should consider all of your estate planning
and lifetime decision-making needs when preparing an
advance directive and MPOA. That is an opportune time to
also review your other basic (or advanced) planning docu-
ments, including your general power of attorney (which will
allow another to handle your financial affairs in the event of
your incapacity during your life) and your will (which will
govern the distribution of your assets after your death). You
should review these documents every two or three years to
ensure they remain consistent with your current beliefs, goals
and objectives.

Bill Hussey is an associate in the Business
Department and focuses on estate planning and 
taxation issues. He can be reached at 215-864-6257
or husseyw@whiteandwilliams.com. If you would
like to discuss whether an advance directive and

medical power of attorney are appropriate for you, or have any other
estate planning questions, please contact Bill or Steve Zivitz 
(215-864-6240, zivitzs@whiteandwilliams.com).

New and Notable
Tom Allen, Chair of our Reinsurance Group,

served as the Program Co-chair for the ARIAS-U.S.
2004 Fall Conference and Annual Meeting. Tom also
presented “Ten Years After ... an Arbitration Check-
Up” to conference attendees.

John Baker, of our Labor and Employment Law
Group, was named a Contributing Editor to The
Developing Labor Law, 2005 Supplement. John has
also been elected to the Board of Trustees of the
Allentown YMCA/YWCA.

Ira Bergman, of our Commercial Litigation
Department, presented “Insurance Litigation 101” for
Mealey’s.

Gary Biehn, Chair of our Business Department,
presented “Encapsulating Risk in Mergers and
Acquisitions” as part of the Brown Brothers Harriman
Executive Forum Series.

Chuck Eppolito, of our Healthcare Group, has
spoken about implementing the American Bar
Association Young Lawyers Division’s public service
project “We The Jury”.

Joe Foster, in our Litigation Department, received
a Bar Medal from the Philadelphia Bar Association.
Bar Medals recognize lifetime achievements and recip-
ients are chosen by the Association Chancellor.

Bill Hussey, of our Tax and Estates Planning
Group, will address the National Business Institute
(NBI) on “Probate Process from Start to Finish in
Pennsylvania” on June 3, 2005.

Dick Kolb, Chair of our Healthcare Group, will
serve as a faculty member for the Pennsylvania Bar
Institute program “The Trial of A Medical Malpractice
Case” on April 28, 2005.

Tony Krol, of our Real Estate and Institutional
Finance Group, presented “Structuring and Drafting
Commercial Loan Documents” to the Pennsylvania
Bar Institute. 

Randy Maniloff, of our Business Insurance Group,
published “2004: The Year’s Ten Most Significant
Insurance Coverage Decisions; 4th Annual Insurance
Coverage Hit Parade” in the January 4, 2005 issue of
Mealey’s Litigation Report: Insurance. Also, Randy
will present “The ABCs of an Insurance Law” at the
Annual Conference and Exhibition of the Risk and
Insurance Management Society on April 17-24, 2005. 

(Continued on page 10)
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capacity to make your own medical treatment decisions. It is
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however, an advance directive is likely to be upheld by the
court. In that case, the patient had executed an advance 
directive some years before falling into a state of permanent

Living Wills: The Necessity and Limitations of Advance Directives 
for Health Care and Medical Powers of Attorney
By William C. Hussey II

unconsciousness resulting from the advance stages of
Alzheimer’s Disease. The patient’s wife was named as his 
surrogate under the advance directive. Notwithstanding the
patient’s stated intention to forego artificial feeding and water,
the wife wished to have a feeding tube inserted. The patient’s
daughter brought an action to uphold her father’s stated wishes
and prevent her mother from having the feeding tube inserted.

The legal issue before the Court was the extent of the 
designated health care surrogate’s powers under Pennsylvania
law — which is largely silent on the issue — to make health
care decisions that are contrary to those stated in the advance
directive. The Court found that the patient had the legal 
capacity to execute the advance directive before becoming ill. 
It ruled that the patient’s stated wishes were to be carried 
out and ordered that no feeding tube be inserted.
Unfortunately, the Court’s decision did little to clarify the
extent of a health care surrogate’s power under the
Pennsylvania statute — presumably because the wishes were
so clearly stated in the advance directive itself.

In considering whether you should have an advance direc-
tive or MPOA, remember that they are only valid if executed
while you are competent to do so. Thus, they should be drafted
and signed before you have entered an advanced state of 
illness or had a severe injury. While most states do not require
an attorney to prepare the documents for you, it is strongly
advisable that you seek professional help. This is particularly
true if there may be family conflict, or if you have specific
spiritual, legal or medical issues that need to be addressed.

Finally, you should consider all of your estate planning
and lifetime decision-making needs when preparing an
advance directive and MPOA. That is an opportune time to
also review your other basic (or advanced) planning docu-
ments, including your general power of attorney (which will
allow another to handle your financial affairs in the event of
your incapacity during your life) and your will (which will
govern the distribution of your assets after your death). You
should review these documents every two or three years to
ensure they remain consistent with your current beliefs, goals
and objectives.

Bill Hussey is an associate in the Business
Department and focuses on estate planning and 
taxation issues. He can be reached at 215-864-6257
or husseyw@whiteandwilliams.com. If you would
like to discuss whether an advance directive and

medical power of attorney are appropriate for you, or have any other
estate planning questions, please contact Bill or Steve Zivitz 
(215-864-6240, zivitzs@whiteandwilliams.com).

New and Notable
Tom Allen, Chair of our Reinsurance Group,

served as the Program Co-chair for the ARIAS-U.S.
2004 Fall Conference and Annual Meeting. Tom also
presented “Ten Years After ... an Arbitration Check-
Up” to conference attendees.

John Baker, of our Labor and Employment Law
Group, was named a Contributing Editor to The
Developing Labor Law, 2005 Supplement. John has
also been elected to the Board of Trustees of the
Allentown YMCA/YWCA.

Ira Bergman, of our Commercial Litigation
Department, presented “Insurance Litigation 101” for
Mealey’s.

Gary Biehn, Chair of our Business Department,
presented “Encapsulating Risk in Mergers and
Acquisitions” as part of the Brown Brothers Harriman
Executive Forum Series.

Chuck Eppolito, of our Healthcare Group, has
spoken about implementing the American Bar
Association Young Lawyers Division’s public service
project “We The Jury”.

Joe Foster, in our Litigation Department, received
a Bar Medal from the Philadelphia Bar Association.
Bar Medals recognize lifetime achievements and recip-
ients are chosen by the Association Chancellor.

Bill Hussey, of our Tax and Estates Planning
Group, will address the National Business Institute
(NBI) on “Probate Process from Start to Finish in
Pennsylvania” on June 3, 2005.

Dick Kolb, Chair of our Healthcare Group, will
serve as a faculty member for the Pennsylvania Bar
Institute program “The Trial of A Medical Malpractice
Case” on April 28, 2005.

Tony Krol, of our Real Estate and Institutional
Finance Group, presented “Structuring and Drafting
Commercial Loan Documents” to the Pennsylvania
Bar Institute. 

Randy Maniloff, of our Business Insurance Group,
published “2004: The Year’s Ten Most Significant
Insurance Coverage Decisions; 4th Annual Insurance
Coverage Hit Parade” in the January 4, 2005 issue of
Mealey’s Litigation Report: Insurance. Also, Randy
will present “The ABCs of an Insurance Law” at the
Annual Conference and Exhibition of the Risk and
Insurance Management Society on April 17-24, 2005. 

(Continued on page 10)
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Overlooking the subtle nuances of indemnity provisions in
a proposed contract is a common—and often costly—mistake.
Parties eager to win a bid often look past contract language
which can require them to pay not only for their own mistakes,
but for those of another party, too. (For more background on
indemnity, see, “Who Pays For Your Mistakes”, Executive
Newsletter, Fall 2004, located in the Publications Section of
www.whiteandwilliams.com). 

For matters being decided under Pennsylvania law, a
recent Supreme Court decision illuminates a previously dim
region of the indemnity landscape. In Bernotas v. Super Fresh
Food Markets, Inc., the Court substantially abrogates the use
of so-called “pass-through,” “conduit,” or “flow-through”
indemnification provisions that are common in construction
subcontracts. Under the Supreme Court’s decision, “pass-
through” indemnification provisions will only be valid if the
indemnification obligation is stated in clear and unequivocal
terms. Form book or cut-and-paste boilerplate won’t do. 

Indemnification, Generally 
Indemnification refers to one party’s obligation to pay for

the liability of another for certain specified events. The source
of this obligation can be either through the common law or, as
addressed by the Supreme Court in Bernotas, through contract.
Historically, Pennsylvania courts have closely scrutinized con-
tractual indemnification provisions. For example, one could
seek indemnity from another for one’s own negligence, but
general indemnity language was insufficient to affect this end.
Instead, a clear and unequivocal statement of indemnification
for one’s own negligence had to be clearly spelled-out in the
contract provision in order for it to be effective under
Pennsylvania law.

“Pass-Through” Indemnification Provisions
Indemnity provisions are common in the construction

industry. Owners typically require indemnity from general
contractors for certain events. In turn, the general contractor
usually includes similar provisions in its subcontracts so as to
require the subcontractors to indemnify the general contractor
for certain events. In many contracts, these subcontracts
include a “pass-through” or “conduit” indemnification provi-
sion which incorporates into the subcontract the complete
indemnification obligations assumed by the general contractor
in the general contract. Thus, the general contractor’s duty of
indemnification to the owner is “passed through” to the sub-
contractor. This type of indemnification provision was at issue
in Bernotas.

Bernotas v. Super Fresh
In Bernotas, construction was being performed on a

supermarket. During the course of construction, a patron was
injured when she fell into a hole in the construction area
inside the supermarket. The supermarket had a contract with
the general contractor that required the general contractor to
indemnify the owner for all liability resulting from incidents,
except where the supermarket was solely negligent. The gen-
eral contractor had, in turn, a subcontract with a subcontrac-
tor which sought to “pass-through” its indemnification obli-
gation to the supermarket by incorporating by reference in the
subcontract the general contractor’s indemnification obliga-
tions to the supermarket assumed in the general contract.

The defendant supermarket, general contractor, and sub-
contractor each contributed one-third to a combined settle-
ment with the underlying plaintiff, but a bench trial was then
held to determine the indemnification obligations between the
parties. The trial court determined that, because the supermar-
ket was not solely negligent, the general contractor had to
indemnify the supermarket for its third of the settlement. The
general contractor appealed and argued that the subcontractor
had to pay the entire settlement because of the “pass-through”
indemnification provision. On appeal, the Superior Court
agreed with the general contractor and held that the “pass-
through” provision was valid. As a result, the subcontractor
was required to fund the entire settlement. 

The Pennsylvania Supreme Court accepted the appeal. It
reviewed the strict construction historically accorded indemni-
ty provisions, especially those provisions that seek indemnity
for one’s own negligence. The Court reiterated that provisions
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which purport to require one party to indemnify another party
for the latter’s own negligence are to be narrowly construed
because the liability imposed by such a contract provision “is
so hazardous, and the character of the indemnity so unusual
and extraordinary, that there can be no presumption that the
indemnitor intended to assume the responsibility....” The
Supreme Court acknowledged that the supermarket’s general
contract required contractors to indemnify it for any liability
which was not the sole result of the market’s own negligence.
The Court also recognized that the subcontract incorporated by
reference the provisions of the general contract. Still, the Court
believed that to require the general contractor’s obligation to
indemnify the supermarket to pass down to the subcontractor
was going too far. “While the language of this contract is clear
and unequivocal, allowing such indemnification to automati-
cally pass through to the subcontract agreement through a
standard incorporation clause, assigns more liability to the
subcontractor than the subcontractor accepts via the subcon-
tract alone.” The Court concluded that 

unless expressly stated, pass through indemnification
clauses violate the long standing policy underlying the
rule narrowly construing indemnification provisions.
When the provision sought to be ‘passed through’
involves indemnification for acts of another party’s
negligence, the theory will not be applied, unless the
contract language is clear and specific. 

What Comes Next?
Bernotas is good news for those on the lower rungs of the

contractual ladder. In the short term, fewer subcontractors will
have to indemnify the contractors above them for risks which
those contractors undertook in contracts with others. In the
long run, however, since Bernotas only narrows—but does not
abolish—the portal to “pass through” indemnity, thoughtful
contractors will work with their counsel to revise their con-
tracts. Contractors willing to invest in careful revision of pro-
posed contracts may be able to enforce “pass through” claus-
es in the future. In turn, if subcontractors don’t become more
vigilant in reviewing the nature and extent of indemnity lan-
guage in proposed contracts, they may find themselves paying
for risks they never imagined. 

Jim Donohue is Chair of the
Products Liability Practice
Group. He can be reached at

215-864-7037 or donohuej@whiteandwilliams.com. Ed Koch is an
associate in the Appellate Practice Group and can be reached at 
215-864-6319 or koche@whiteandwilliams.com.

New Labor and Employment Attorney
in Allentown

White and Williams is pleased to
announce that Nancy Conrad has joined
the firm as Counsel in the Commercial
Litigation Department. Nancy will prac-
tice primarily from the Allentown,
Pennsylvania office, concentrating her
practice in the area of employment law and

litigation. Prior to joining White and Williams, Conrad was
a shareholder at a Center Valley (Pa.) firm and an associate
with Duane Morris LLP in Philadelphia.

“Nancy’s employment law background is a perfect
match with the work John Baker has been doing in the area
of labor law,” said Platte B. Moring, III, Managing Partner
of our Allentown office. “I am excited to see what happens
when Nancy and John have an opportunity to work togeth-
er. I have no doubt that together they will become a dynam-
ic and unique labor and employment law team.”

“I am thrilled to join White and Williams. As a former
Philadelphia lawyer, now living and practicing in the Lehigh
Valley, this is the perfect opportunity to combine the best of
both worlds,” said Nancy Conrad. “I look forward to working
with John Baker as we serve the firm’s clients and expand the
labor and employment practice in the Lehigh Valley.”

Nancy Conrad earned her Bachelor of Arts degree,
magna cum laude, from Lycoming College and her
Masters in Education, summa cum laude, from The
Pennsylvania State University. She received her J.D., cum
laude,  from Temple University School of Law, where she
was the recipient of the American College of Trial
Lawyers Medal for Excellence in Advocacy. She is
licensed to practice in Pennsylvania and New Jersey, and
is also admitted to appear before the United States Court
of Appeals for the Third Circuit, the United States District
Courts for the Eastern and Middle Districts of
Pennsylvania and the United States District Court for the
District of New Jersey. Nancy is a member of the Lehigh
County, Pennsylvania and American Bar Associations.
She is Co-chair for the Lehigh County Law Day
Committee and serves on the Federal Court Committee
and Bench Bar Committee. She also serves on the Women
in the Profession Committee of the Pennsylvania Bar
Association, as a Court Appointed Special Advocate for
children in Lehigh County and a member of the Board of
Directors of the Lehigh Valley 5K Classic.

Nancy can be contacted at 610-782-4909 or 
conradn@whiteandwilliams.com.
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Cyberspace, the Marlboro Man and The
Ever-Broadening Nature of “Advertising
Injury” in the Computer Age
by Elizabeth A. Venditta and Ira Bergman

trigger coverage. The case dealt with the posting of
arguably “non-promotional” information of the kind that
might be found on the web site of any mature corporation.

Teletronics approached a competitor, Young Design,
about a possible private labeling arrangement by which
Teletronics would purchase Young Design’s wireless ampli-
fiers and resell them under its own name, bundled together
with other Teletronics products. In evaluating whether to enter
into this agreement, Teletronics obtained several amplifiers
and Installation Manuals from Young Design. Later, Young
Design alleged that Teletronics was producing “knock-off ”
versions of its amplifier and that Teletronics was distributing
a user manual that was nearly identical to its own copyrighted
manual. While maintaining that it had designed its own ampli-
fier, Teletronics admitted that its manual included portions
copied directly from Young’s Installation Manual. Importantly
(at least for purposes of the ensuing coverage dispute),
Teletronics posted a copy of the manual on its web site. Young
Design filed suit against Teletronics claiming, inter alia, copy-
right infringement and misappropriation of trade secrets.

Teletronics tendered the suit to its insurer under its commer-
cial general liability policy in effect at the time. The policy con-
tained an “advertising injury” provision whereby the insurer
agreed to defend and indemnify Teletronics against third-party
claims for damages caused by Teletronics “in the course of
advertising [its] goods, products or services.” The insurer denied
coverage on the grounds that the injury caused by Teletronics did
not occur “in the course of advertising.” Teletronics initiated a
breach of contract action against the insurer.

The District Court ruled in favor of the insurer, holding
that posting the Installation Manual on a web site did not
make it “advertising.” The Fourth Circuit Court of Appeals
disagreed. It believed that the posting of the Installation
Manual constituted “advertising” as defined under the GCL
policy. After examining a number of cases defining “advertis-
ing,” the Court of Appeals found that under either the majori-
ty or minority views of what constitutes “advertising”, the
posting of the manual constituted “advertising.”

Unfortunately, the Fourth Circuit offered little analysis to
support its conclusion that the posting of the Installation
Manual was “advertising.” With respect to the minority view
on the definition of “advertising,” the Court held that
Teletronics engaged in personal solicitation because, after
receiving inquiries from potential customers, it referred these
individuals to the manual on its web site. As for the majority
view of what constitutes “advertising”, the Fourth Circuit’s
decision is somewhat conclusory. While noting that the manu-
al contained some promotional information, the “promotional”
nature of the manual is dubious. According to the court, the
manual promoted the sale of Teletronics’ amplifiers because it

contained information concerning “...the product’s basic spec-
ifications, advantages over other types of wireless amplifiers,
compatibility with other kinds of technology, as well as instal-
lation and warranty information.” At least with respect to the
product specifications and information on compatibility,
installation and warranty, it is difficult to see how these types
of information could be construed as “promotional.”

What’s Next?
Insurers concerned about the expansive rationale of

Teletronics can take heart that so far, at least, the opinion has not
been designated for publication. Still, it reflects a very liberal
approach to insurance policy language. Were the Teletronics
rationale widely applied, countless web postings could be
deemed “promotional”, thereby triggering “advertising injury”
coverage. The universe of information potentially impacted by
this decision is immense because many business view their web
site as not only a means to advertise their products, but also as
way to invite attention to current events, provide helpful infor-
mation to the community, and update their stockholders.

Some tech-savvy insurers have already taken steps to re-
define the scope of “advertising injury” under their policies in
response to the uncertainty of what constitutes “advertising”
on the Internet. One major carrier has introduced specific
Internet-related coverage provisions into its standard CGL pol-
icy with respect to “personal and advertising injury. It defines
advertising as including the dissemination of information or
images through the Internet, “but only that part of a web site
that is about goods, products or services for the purpose of
inducing the sale of goods, products or services.” That policy
likewise contains similar exclusions relating to “personal and
advertising injury” dealing specifically with the internet.

Teletronics is hardly the final word on advertising cover-
age and the Internet. Other courts will weigh in on this issue
and the law will eventually chart its own course. In the mean-
while, underwriters and risk managers alike will continue to
become more sensitive to advertising-related liabilities arising
out of the Internet and protect themselves accordingly. The rest
of us are left to scratch our collective heads, think back on sim-
pler time and wonder whatever became of The Marlboro Man.

Liz Venditta and Ira Bergman
practice in our Commercial
Litigation Department. 
Liz can be contacted at 
215-864-6392 or

vendittae@whiteandwilliams.com. Ira can be contacted at 
215-864-7031 or bergmani@whiteandwilliams.com.

What exactly is advertising? Not too long ago, it seemed
simple. Advertising was the Marlboro Man on the back cover
of Time magazine, or billboards lining hundreds of miles on
Interstate 95 throughout the Carolinas tempting weary
motorists to take a siesta at South of the Border. In the Internet
age, pop-ups and banners seem to be “advertising”, but what
about bland information about a company or product? Is an
online owner’s manual a form of “advertising” so as to trigger
the duty to the “advertising injury” coverage in a GCL poli-
cy? When it comes to commercial liability insurance, howev-
er, the definition of “advertising” can be elusive.

Disputes about the meaning of “advertising” and “adver-
tising injury” in the insurance context haunted courthouses
well before words like “cyberspace” and “dot com” became
part of our national consciousness. Many of those decisions
focused upon whether an “enumerated offense” in the policy
(e.g., libel, slander, invasion of privacy, copyright infringe-
ment, etc.) occurred “in the course of advertising” Otherwise
stated, these decisions focused upon the nexus (or lack there-
of) between the offense and the alleged advertising activity.
Perhaps the most widely cited decision in this line of causa-
tion cases is Bank of the West v. The Superior Court of Contra
Costa County, 833 P.2d 545 (Cal. 1992), where the Court
observed that “[v]irtually every business that sells a product
or service advertises, if only in the sense of making represen-
tations to potential customers. If no causal relationship were
required between ‘advertising activities’ and ‘advertising
injuries,’ then ‘advertising injury’ coverage, alone, would
encompass most claims related to the insured’s business.”

However, in Bank of the West, the California Supreme
Court did not tackle the more basic question of what consti-
tutes “advertising.” While noting that courts have disagreed on
this question, the Bank of the West Court merely stated that
most published opinions hold that “advertising” means “wide-
spread promotional activities directed to the public at large.”
Following Bank of the West, the California Supreme Court
adopted this definition. See Hameid v. National Fire Insurance
of Hartford, 71 P.3d 761 (Cal. 2003) (interpreting the term
“advertising” as used in GCL policies to mean widespread
promotional activities usually directed to the public at large).
The majority of courts considering this question have come to

the same conclusion. A small minority of courts has taken a far
more expansive view of what constitutes “advertising.” These
courts have refused to confine “advertising” to widespread
promotional materials and have instead suggested that “adver-
tising” could also include one-on-one solicitation. See, e.g.,
John Deere Insur. Co. v. Shamrock Industries, Inc., 696
F.Supp. 434 (D. Minn. 1988), The Merchants Co. v. American
Motorists Insur. Co., 794 F. Supp. 611 (S.D. Miss. 1992).

Against that backdrop, courts now struggle to define
“advertising” in the Internet age. Recently, the U.S. Court of
Appeals for the Ninth Circuit wrote eloquently concerning the
law’s ability (or rather lack thereof) to keep pace with the
explosive growth of the Internet:

The history of the Internet is a chronicle of innovation
by improvisation, from its genesis as a national defense
research network, to a medium of academic exchange,
to a hacker cyber-subculture, to the commercial engine
for the so-called “New Economy.” Like Heraclitus at
the river, we address the Internet aware that courts are
ill-suited to fix its flow; instead, we draw our bearings
from the legal landscape, and chart a course by the
law’s words.

See AT&T Corp. v. City of Portland, 216 F.3d 871 (9th
Cir. 2000).

The Teletronics Case: Web Content Can Trigger
“Advertising Injury” Coverage.

In the world of insurance coverage, the U.S. Court of
Appeals for the Fourth Circuit recently ruled that a compa-
ny’s web content—even such mundane material as product
specifications—could be deemed “advertising” so as to
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Cyberspace, the Marlboro Man and The
Ever-Broadening Nature of “Advertising
Injury” in the Computer Age
by Elizabeth A. Venditta and Ira Bergman

trigger coverage. The case dealt with the posting of
arguably “non-promotional” information of the kind that
might be found on the web site of any mature corporation.

Teletronics approached a competitor, Young Design,
about a possible private labeling arrangement by which
Teletronics would purchase Young Design’s wireless ampli-
fiers and resell them under its own name, bundled together
with other Teletronics products. In evaluating whether to enter
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and Installation Manuals from Young Design. Later, Young
Design alleged that Teletronics was producing “knock-off ”
versions of its amplifier and that Teletronics was distributing
a user manual that was nearly identical to its own copyrighted
manual. While maintaining that it had designed its own ampli-
fier, Teletronics admitted that its manual included portions
copied directly from Young’s Installation Manual. Importantly
(at least for purposes of the ensuing coverage dispute),
Teletronics posted a copy of the manual on its web site. Young
Design filed suit against Teletronics claiming, inter alia, copy-
right infringement and misappropriation of trade secrets.
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cial general liability policy in effect at the time. The policy con-
tained an “advertising injury” provision whereby the insurer
agreed to defend and indemnify Teletronics against third-party
claims for damages caused by Teletronics “in the course of
advertising [its] goods, products or services.” The insurer denied
coverage on the grounds that the injury caused by Teletronics did
not occur “in the course of advertising.” Teletronics initiated a
breach of contract action against the insurer.

The District Court ruled in favor of the insurer, holding
that posting the Installation Manual on a web site did not
make it “advertising.” The Fourth Circuit Court of Appeals
disagreed. It believed that the posting of the Installation
Manual constituted “advertising” as defined under the GCL
policy. After examining a number of cases defining “advertis-
ing,” the Court of Appeals found that under either the majori-
ty or minority views of what constitutes “advertising”, the
posting of the manual constituted “advertising.”

Unfortunately, the Fourth Circuit offered little analysis to
support its conclusion that the posting of the Installation
Manual was “advertising.” With respect to the minority view
on the definition of “advertising,” the Court held that
Teletronics engaged in personal solicitation because, after
receiving inquiries from potential customers, it referred these
individuals to the manual on its web site. As for the majority
view of what constitutes “advertising”, the Fourth Circuit’s
decision is somewhat conclusory. While noting that the manu-
al contained some promotional information, the “promotional”
nature of the manual is dubious. According to the court, the
manual promoted the sale of Teletronics’ amplifiers because it

contained information concerning “...the product’s basic spec-
ifications, advantages over other types of wireless amplifiers,
compatibility with other kinds of technology, as well as instal-
lation and warranty information.” At least with respect to the
product specifications and information on compatibility,
installation and warranty, it is difficult to see how these types
of information could be construed as “promotional.”

What’s Next?
Insurers concerned about the expansive rationale of

Teletronics can take heart that so far, at least, the opinion has not
been designated for publication. Still, it reflects a very liberal
approach to insurance policy language. Were the Teletronics
rationale widely applied, countless web postings could be
deemed “promotional”, thereby triggering “advertising injury”
coverage. The universe of information potentially impacted by
this decision is immense because many business view their web
site as not only a means to advertise their products, but also as
way to invite attention to current events, provide helpful infor-
mation to the community, and update their stockholders.

Some tech-savvy insurers have already taken steps to re-
define the scope of “advertising injury” under their policies in
response to the uncertainty of what constitutes “advertising”
on the Internet. One major carrier has introduced specific
Internet-related coverage provisions into its standard CGL pol-
icy with respect to “personal and advertising injury. It defines
advertising as including the dissemination of information or
images through the Internet, “but only that part of a web site
that is about goods, products or services for the purpose of
inducing the sale of goods, products or services.” That policy
likewise contains similar exclusions relating to “personal and
advertising injury” dealing specifically with the internet.
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age and the Internet. Other courts will weigh in on this issue
and the law will eventually chart its own course. In the mean-
while, underwriters and risk managers alike will continue to
become more sensitive to advertising-related liabilities arising
out of the Internet and protect themselves accordingly. The rest
of us are left to scratch our collective heads, think back on sim-
pler time and wonder whatever became of The Marlboro Man.

Liz Venditta and Ira Bergman
practice in our Commercial
Litigation Department. 
Liz can be contacted at 
215-864-6392 or

vendittae@whiteandwilliams.com. Ira can be contacted at 
215-864-7031 or bergmani@whiteandwilliams.com.

What exactly is advertising? Not too long ago, it seemed
simple. Advertising was the Marlboro Man on the back cover
of Time magazine, or billboards lining hundreds of miles on
Interstate 95 throughout the Carolinas tempting weary
motorists to take a siesta at South of the Border. In the Internet
age, pop-ups and banners seem to be “advertising”, but what
about bland information about a company or product? Is an
online owner’s manual a form of “advertising” so as to trigger
the duty to the “advertising injury” coverage in a GCL poli-
cy? When it comes to commercial liability insurance, howev-
er, the definition of “advertising” can be elusive.
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ment, etc.) occurred “in the course of advertising” Otherwise
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Perhaps the most widely cited decision in this line of causa-
tion cases is Bank of the West v. The Superior Court of Contra
Costa County, 833 P.2d 545 (Cal. 1992), where the Court
observed that “[v]irtually every business that sells a product
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tations to potential customers. If no causal relationship were
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injuries,’ then ‘advertising injury’ coverage, alone, would
encompass most claims related to the insured’s business.”

However, in Bank of the West, the California Supreme
Court did not tackle the more basic question of what consti-
tutes “advertising.” While noting that courts have disagreed on
this question, the Bank of the West Court merely stated that
most published opinions hold that “advertising” means “wide-
spread promotional activities directed to the public at large.”
Following Bank of the West, the California Supreme Court
adopted this definition. See Hameid v. National Fire Insurance
of Hartford, 71 P.3d 761 (Cal. 2003) (interpreting the term
“advertising” as used in GCL policies to mean widespread
promotional activities usually directed to the public at large).
The majority of courts considering this question have come to
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F.Supp. 434 (D. Minn. 1988), The Merchants Co. v. American
Motorists Insur. Co., 794 F. Supp. 611 (S.D. Miss. 1992).
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“advertising” in the Internet age. Recently, the U.S. Court of
Appeals for the Ninth Circuit wrote eloquently concerning the
law’s ability (or rather lack thereof) to keep pace with the
explosive growth of the Internet:

The history of the Internet is a chronicle of innovation
by improvisation, from its genesis as a national defense
research network, to a medium of academic exchange,
to a hacker cyber-subculture, to the commercial engine
for the so-called “New Economy.” Like Heraclitus at
the river, we address the Internet aware that courts are
ill-suited to fix its flow; instead, we draw our bearings
from the legal landscape, and chart a course by the
law’s words.

See AT&T Corp. v. City of Portland, 216 F.3d 871 (9th
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New and Notable (Continued from page 5) EMPLOYMENT AND LABOR LAW

Human Resources Seminar
On March 30th the Supreme Court ruled that  employees can sue their

employers over policies or practices that have a disproportionate impact on
older workers without having  to prove that the employer intended to dis-
criminate. Employers
can defend against such
claims by showing that
the decision to enact
the policy in question
was made on a reason-
able basis other than
age. This is just one
example of the many
subtle adjustments, sig-
nificant changes, and
sometimes seismic
shifts that occur in the
landscape of labor and
employment.

It’s virtually impos-
sible to keep up with all
the changes in the law,
but White and Williams
will let you know what
you need to know! Join practice
group Chair Debbie Rodman
Sandler for our 14th Annual
Labor and Employment Seminar
on Thursday, April 21, 2005
from 8:30 to 10:30 a.m. at the
Hyatt Regency at Penn’s
Landing on the Philadelphia
waterfront. Directors, managers,
supervisors, human resource
professionals — anyone who
works with people — will all
benefit from this free breakfast
program. This year’s topics include whistleblower claims, union avoidance,
and the ever-popular “Top 10 Employer Mistakes.” If you want to avoid
employment claims, reduce your risk of adverse action, and learn from 
others mistakes, you’ll want to call or e-mail Toni Bateman (215-864-6204,
batemant@whiteandwilliams.com) to register for this program.

Andrew Miller, in our Commercial Litigation
Department, was appointed to the Governmental Affairs
Committee of the National Down Syndrome Society
(NDSS). Also, Andrew was appointed to a three-year
term on the hearing committee serving the Pennsylvania
Supreme Court Disciplinary Board. 

Platte Moring, of our Litigation Department, will
be awarded the 2005 Distinguished Service Award by
the Lehigh County Bar Association on May, 2, 2005. 

Jack Muldowney, Sandy Niemotka and Tony
Salvino, all of our Workers’ Compensation Group,
addressed the PAC Group on “Subrogation and other
Workers’ Compensation Issues Facing Employers in
Pennsylvania”.

Nick Pasciullo, of our Commercial Litigation
Department, will address the Summer Meeting of the
Loss Executives Association in June 2005.

Suzanne Pritchard, of our Healthcare Group, will
address the Philadelphia Area Society of Health Care
Risk Management (PASHRM) on “Guardianship &
Emergency Treatment Issues” on May 26, 2005.

Chuck Roessing, of our Healthcare Group, is
teaching The Law of Healthcare Administration in the
MBA Program at DeSales University for the spring
semester.

Lou Rubino, of our Business Department, present-
ed a Tax and Estate Planning Seminar to Lockheed
Martin Corporation.

Tony Salvino, of our Workers’ Compensation
Group, spoke to the PARF Group of Pennsylvania on
“The Coming and Going Rule in PA Workers
Compensation”. Also, Tony  has been reappointed to the
Upper Macungie Planning Commission for a four year
term. 

Debbie Sandler, Chair of our Labor and
Employment Law Group, will address the Pennsylvania
Bar Institute’s Employment Law Institute on
“Handling Cases Before the PHRC and EEOC:
Understanding the Fundamentals” on April 26-27, 2005.

Jack Scott, of our Reinsurance Group, will address
the Bermuda International Reinsurance Summit’s
Reinsurance Conference on “Negotiation of Reinsurance
Wordings” on May 18-20, 2005.

Dick Shusterman, Chair of our ADR Practice
Group, has been reappointed as Chair of the ADR
Section of the Federation of Defense and Corporate
Counsel (FDCC). He served as the ADR Section
Program Moderator of the FDCC’s Winter Meeting. Dick
has also been named to The International Who’s Who of
Business Lawyers 2005 and Who’s Who of Insurance
and Reinsurance Lawyers 2005.

Dawn Vahey, of our Creditors’ Rights Group, was
appointed to the Board of Directors of the Elkins Park
Volunteer Fire Company.

Tom Warnock, in our Commercial Litigation
Department, has been elected President of the Hispanic
Bar Association of Pennsylvania (HBA). 

Exporting to China: Seizing Opportunity and Managing Risk 
MAY 19-20, 2005 • THE WESTIN HOTEL • PHILADELPHIA, PENNSYLVANIA

Join co-sponsor White and Williams and hosts Mid-Atlantic District Export Council and 
U.S. Export Assistance Center Philadelphia to determine market entry strategies, develop sales 
and distributor relationships, and identify trade and project finance opportunities. Key market

challenges including legal issues, intellectual property protection, and contract enforcement/sanctity 
will be addressed by in-country China experts in a unique panel format.

Register now for this unique business development event, including targeted one-on-one meetings for your business
focused on developing sales in China. An all-inclusive $150 conference fee, targeted to attract small and medium size
exporters, includes breakfast, a full day conference program, keynote luncheon address, networking breaks, gala recep-
tion, and follow up one-on-one meetings (first come, first serve basis) targeted to your firm's business needs. 

Go http://www.buyusa.gov/philadelphia/exportchina.html to review the conference agenda and register now to
begin or expand your business engagements in China. 
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WELCOME OUR NEWLY ELECTED PARTNERS

From the Chair...
George J. Hartnett

Chair, Executive Committee

It is with great pride that I warmly intro-
duce our five new Partners, Michelle Coburn,
David Haase, Wes Payne, Rosemary Schnall,
and David Weiss. We are equally pleased to
announce that Marion Hubing and Lou

Rubino have been named as Counsel to the firm. These excel-
lent attorneys bring a breadth of talent and depth of capacity
to manage your most multifaceted litigation, try your chal-
lenging cases, and complete your most complex business
deals. We are grateful for the immense contributions they have
made to our firm, and moreso, to you, our clients. 

Michelle D. Coburn focuses her practice
on construction litigation, products liability,
premises liability, bad faith disputes, and 
consumer fraud claims. Michelle earned her
Juris Doctor, summa cum laude, from Rutgers
University School of Law, where she was 
an editor of the Law Review. She received 

her B.S. with high honors in Criminal Justice from Trenton
State College. Outside of the office, Michelle and her husband
enjoy hiking, scuba diving, and working on their home.
Michelle can be contacted at 215-864-6355 or
coburnm@whiteandwilliams.com.

David S. Haase practices in complex
commercial transactions, product liability,
and warranty litigation. David earned his
Juris Doctor from The College of William
and Mary’s Marshall-Wythe School of Law.
Earlier, he earned his B.A. in Political
Science from Amherst College. David
enjoys triathlon training and spending time at home with his
wife and two young daughters. David can be contacted at
215-864-7136 or haased@whiteandwilliams.com.

Wesley R. Payne IV defends insurers in
matters involving ERISA, life, health, and
disability policies, and allegations of bad
faith. Wes received his Juris Doctor from the
University of Maryland School of Law. He
earned his B.A. in Sociology, cum laude,
from Washington and Lee University. When

not at work or with his family, Wes enjoys touring Civil War
battlefields. Wes can be contacted at 215-864-7076 or
paynew@whiteandwilliams.com.

(Continued on page 3)

BUSINESS LAW

Director’s Liability: What Do You Know?
By Clark D. Robertson

In the wake of front-page corporate scandals, directors
have become uneasy. A recent decision by the Chancery Court
of Delaware, the decisions of which often influence courts
around the country, adds fuel to the fire by limiting the cir-
cumstances in which a director may rely solely on the advice
of third party experts when making decisions. Specifically, as
a result of the decision in In Re: Emerging Communications,
Inc., directors with particular knowledge and expertise on
matters coming before their board may need to exercise
greater care in their involvement and decision-making.

In In Re: Emerging Communications the Court held a
director personally liable for approving a merger where the
director’s background and expertise put him in a position to
know that the merger price was too low, notwithstanding that
the Board of Directors had obtained an independent valuation
of the company. The suit was brought by minority sharehold-
ers who contended that the Board of Directors undervalued
the corporation when it was taken private.

Emerging Communications, Inc. (“ECM”) was a telecom-
munications company providing phone and wireless services in
the Virgin Islands. It merged into Innovative Technologies, a
company wholly owned by ECM’s Chairman and majority
shareholder. The ECM Board of Directors approved the transac-
tion at a price of $10.25 per share. In the suit, the minority share-
holders contended that the Chairman and directors breached
their fiduciary duties by agreeing on an artificially low price.

(Continued on page 2)
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Growth and Relocation in 
Southeastern Pennsylvania

White and Williams is pleased to announce the 
relocation of its southeastern Pennsylvania office. After
twenty years in Paoli, we have outgrown our space and relo-
cated to the Westlakes Corporate Center. Located just off
Route 202 near Route 252 in Chester County, the new
Berwyn office is home to Managing Partner Chuck
Roessing, Mike Plevyak, Cathy Wilson, Bill Kennedy, and
Rosemary Schnall. Along with a team of dedicated
Associates, they defend health care providers, insurers,
insureds, manufacturers, and home-
owners in professional, product liabil-
ity, highway design, automobile, and
other forms of negligence and insur-
ance litigation. The Berwyn office
also provides a convenient forum for
many clients of practice groups and
attorneys in other offices. This expan-
sion is just one way in which White
and Williams continues to provide
complex, efficient and cost-effective
legal services. For more information
on our Berwyn office, please contact
Chuck Roessing at 610-240-4709 or
roessingc@whiteandwilliams.com.
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