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It is with great pleasure that I begin 

my term as Chair of the Philadelphia 

Probate Section. Standing beside 

me are our tremendous officers, 

Amy Quigg, Jenna Millman 

and Franca Tavella, our valued 

Committee chairs and the lifeblood 

of our Section, the members.  

In addition, we are so fortunate 

to have an engaged and 

collaborative Orphans’ Court 

bench. In a year we are saying 

goodbye and thank you to Judge 

Tsai as she joins the Commonwealth 

Court, we are pleased to welcome 

Judge Irina Ehrlich and Judge Sierra 

Thomas-Street.

I’ve been a Section member since 

2010, served as Tax Committee 

secretary and then as co-chair 

for several years and later served 

as a member of the Executive 

Committee and then an Officer. 

I’m handed the baton from my 

very capable predecessor Jennifer 

Gayle.

On the Committee level, 

Publications Chair, Michael Breslow, 

Diversity Committee Chair, Chloe 

Mullen-Wilson, and Rules and 

Practice Co-Chairs, Neal Wiley and 

Franca Tavella, will step away from 

those roles after years of valuable 

service. We sincerely appreciate 

everything they have done and look 

forward to their successors stepping 

in to fill their shoes.

As I write this, the world is a dark 

and stormy. I won’t make any grand 

statement that the times we live 

in are unprecedented or uniquely 

uncertain. But I can say these are 

disturbingly uncertain times.

Much of the uncertainty is self-

inflicted. As lawyers, we should 

be very aware that much of 

the uncertainty stems from the 

weakening of the rule of law and 

respect for civic and cultural norms.

We are probate lawyers. We are not 

the frontline. We would – generally 

speaking – not provide much value 

were we so.

However, we are not without a role 

to play and we are not without a 

responsibility to do so. A responsibility 
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to our world and those that come 

after us.

In addition to the general 

uncertainty, there have been wide 

tears pulled in the social safety net. 

It is beyond cavil that society’s most 

vulnerable are less protected in a 

variety of manners than they have 

been in quite some time. There is a 

void to fill. A void of services, a void 

of empathy and a void of security.

On a personal level, be a good 

neighbor, help your friends, help your 

colleagues, help a stranger.

On a professional level, I ask 

that you consider doing more. In 

particular I suggest you use your 

talents and education wherever and 

whenever you can. 

Service Opportunities

Members of our Section are uniquely 

qualified to assist with tangled title 

issues. As we are all aware, tangled 

title is a scourge of many urban 

population centers. Philadelphia 

is no exception. Issues with record 

ownership issues impact a home 

occupant’s ability to build and 

transfer generational-wealth, but 

more immediately, can prevent 

protective measures to halt a sheriff 

or tax sale, prevent a long-term 

home occupant from entering 

a tax relief payment plan and 

most substantially lead to loss of 

housing. Volunteering to cleaning  

up a tangled title issue requires 

the assistance of a professional 

with a background in probate, 
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inheritance tax and real estate 

transactions. Anyone who handles 

estate administrations in private 

practice has the requisite skill set. 

Most others do not. If you are 

seeking an opportunity to assist with 

a tangled titled issue and change a 

life for good, Philadelphia VIP is the 

gold standard. VIP will coordinate 

your case and assist when you 

need help. If you are uncertain of 

your ability to go it alone, they will 

connect you with a mentor. If you 

do not have time to undertake an 

entire representation on your own, 

you might consider serving as such a 

mentor.

Members of our Section are further 

uniquely qualified to represent 

the interests of a person facing 

a petition for an adjudication of 

incapacity. Legislation was enacted 

in 2023 creating an automatic right 

to counsel for a person alleged to 

be incapacitated. The Orphans’ 

Court, therefore, is always searching 

for such counsel. The availability of 

counsel is crucial for at least two 

reasons: 1) the Court is not able to 

proceed without counsel and so a 

person who is truly in need of the 

services of a guardian is left in a 

state of in limbo unless counsel is 

available; and 2) the appointment 

of a guardian is necessarily 

an abrogation of the alleged 

incapacitated persons’ fundamental 

civil rights and counsel is necessary 

to protect such rights. CLEs and 

other training are available to 

counsel and it is not necessary 

continued on page 3

to have prior Orphans’ Court 

experience to serve in this role.

In addition, our Diversity Committee 

(along with our Community Service 

Task Force liaison) have regularly 

provided will clinics for low income 

seniors and other persons in need. 

These clinics allow those who 

would likely otherwise go without 

any estate planning to receive 

services that will go a ways toward 

preventing issues like tangled title, 

familial disputes, and misallocation 

of property. 

Civic Participation

Members of our Section are also 

well situated to serve in roles like 

poll watchers, election officers, 

and other types of election day 

volunteers. We can and should do 

our part to attempt to preserve the 

integrity of the right to vote and 

prevent intimidation and unlawful 

restrictions on casting a ballot. 

Beyond that, you might considering 

running for local office, writing an 

article, attending an event, and just 

generally getting engaged.

Conclusion

This is a big year for Philadelphia. We 

have the MLB All Star Game, World 

Cup Events, the 250th anniversary of 

the country.  

I look forward to my service this 

year and I look forward to yours. My 

door is open, my email and phone 

number are available to all of you. 

If you have an idea for the Section, 

please let me know and I will 
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ELECTRONIC WILLS IN PENNSYLVANIA: A 2026 UPDATE
BY JONAH SHO LEVINSON, ESQUIRE | WHITE AND WILLIAMS LLP 

Pennsylvania estate law is built 

on tradition, few more enduring 

than the requirement that wills 

be signed in ink. As of February 

2026, that tradition still rules. 

The Commonwealth does not 

recognize electronic wills (“e-wills”), 

and without a handwritten 

signature, a will is not enforceable. 

This remains true despite 

widespread adoption of remote 

execution practices during and 

since the COVID-19 pandemic, 

and growing acceptance of 

digital wills in neighboring states.

But things may be changing. 

Legislation now pending in 

1	 20 Pa.C.S. § 2502. 

2	 See 73 P.S. § 2260.104(b)(1).
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Pennsylvania’s General Assembly 

could modernize will formalities, 

offering Pennsylvanians the 

option to execute estate plans 

electronically (albeit with robust 

safeguards). This moment is both 

clarifying and deserving of some 

attention: though we know what 

the law requires today, tomorrow’s 

framework may look quite 

different!

This article reviews the current 

legal landscape and outlook for 

Pennsylvania’s proposed e-wills 

statute.

The Status Quo: Wet Ink Only

Pennsylvania law has long 

required that a will be in writing 

and signed by the testator at the 

end. The governing statute does 

not currently authorize digital 

execution.1 While remote online 

notarization is now permitted 

for other legal documents, the 

Electronic Transactions Act 

expressly excludes wills.2 Such 

exclusion means an electronic 

signature alone cannot support the 

probate of a will in Pennsylvania.

The lack of clarity around this issue 

created significant challenges 

during the COVID-19 pandemic 

when social distancing and 

quarantine orders made traditional 

will execution difficult or impossible. 

Clients and attorneys were forced 

to get creative—relying on remote 

witnesses, video conferencing, 

and electronic signature platforms. 

While those workarounds may 

have served a short-term need, 

they raised some serious long-term 

concerns regarding enforceability.

attempt to work with you. We are 

always looking for Section specific 

CLE opportunities, collaborative 

meetings with other sections, and 

new and exciting activities like 

last year’s “Probate on the Pitch” 

and Phillies Game. Any in-person 

opportunities like these that hold 

appeal are invaluable. While the 

appeal of virtual meeting is clear, 

there is a real loss of camaraderie 

and community if we do not see 

one another from time to time.

If you have young attorneys 

at your firm please encourage 

them to become members of the 

Section and to join a committee. 

If you have other peers who are 

not members, please encourage 

them to consider joining, please 

make sure your own membership is 

current. 

The Section is only as strong as 

its members, both in terms of 

numbers but also the depth of its 

actions. From the Judges Breakfast 

in April to the Annual Meeting in 

December, I hope to see as many 

of you as we did last year and 

hopefully new faces as well. 

REPORT OF THE CHAIR, CONTINUED
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3	 See in re Estate of Susan L. Kittler, Deceased, 2023 Pa. Super. 180 (Pa. Super. Ct. 2022). 

4	 See in re Estate of Joyce A. Waltman, Deceased, 21-21-0045 (Cumberland O.C. 2021).

5	 See Maryland Code, Estates and Trusts § 4-102.

6	 D.C. Uniform Electronic Wills Amendment Act (2022).

7	 New York Electronic Wills Act (2025).

8	 New Jersey S421 (2025, pending).
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Unsurprisingly, the issue soon found 

its way into court.

Kittler and a Clear Rule

During the COVID-19 pandemic, 

a Pennsylvania resident executed 

a will using an online platform.3 

The will was signed electronically, 

witnessed remotely, and stored 

digitally. It was never printed or 

signed in ink.

When the testator passed away, 

the Lancaster County Register 

of Wills refused to probate the 

document. The case made its way 

to the Pennsylvania Superior Court, 

which affirmed the rejection. In its 

opinion, the court emphasized that 

the statutory signature requirement 

had not been met, as the testator 

“never put ink” to the offered 

will. The court further noted that 

Pennsylvania’s electronic signature 

statute did not apply.

This ruling served as a cautionary 

tale and a reminder that modern 

convenience does not legally 

override statutory formalities, which 

tend to be strictly interpreted. The 

Superior Court viewed the issue 

ELECTRONIC WILLS, CONTINUED

as one for the General Assembly, 

rather than the judiciary, to resolve.

An (Outdated) Outlier

Not all courts, however, have 

taken the same approach. In 2021, 

the Cumberland County Orphans’ 

Court admitted an electronically 

executed will under a fact-specific 

analysis, reasoning that the 

execution formalities had been 

functionally satisfied, even if not 

traditionally.4

The court emphasized that the will 

had been signed and witnessed 

in a process designed to replicate 

the protections of traditional 

execution. But the decision was 

narrow and noted the absence of 

appellate precedent at the time.

It should be noted that this 

decision predates the Superior 

Court’s opinion in Kittler (discussed 

above), which now controls. For 

estate planners, there is a clear 

takeaway: clients currently relying 

on a digitally signed will should be 

wary. Until legislation is enacted, 

electronic will execution is currently 

noncompliant.

What Our Neighbors Are Doing 

Several nearby jurisdictions 

have already adopted e-wills 

legislation. Maryland enacted its 

statute in 2021, allowing for fully 

digital wills executed with remote 

witnesses.5 D.C. followed in 2023 

with legislation closely modeled 

on the Uniform Electronic Wills 

Act.6 New York passed its own 

e-wills act in late 2025, allowing for 

remote and digital execution with 

stringent safeguards.7 New Jersey 

has legislation moving through the 

General Assembly, also modeled 

on the Uniform Electronic Wills 

Act.8 It cleared the state’s Senate 

Judiciary Committee in December 

2025.

Other states (including Delaware 

and Ohio) recognize e-wills under 

varying frameworks. In total, 

more than a dozen states have 

adopted some version of the 

Uniform Electronic Wills Act or a 

comparable model.
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ELECTRONIC WILLS IN PENNSYLVANIA, CONTINUED

9 	 Pennsylvania Senate Bill 1138 (2025–2026 Session).

Senate Bill 1138: Pennsylvania’s 

Proposed Fix

In December 2025, Pennsylvania 

Senator Lisa Baker introduced 

Senate Bill 1138 to modernize the 

Probate Code.9 The bill would 

authorize electronic wills and 

related estate documents. It 

draws from the Uniform Electronic 

Wills Act while incorporating 

Pennsylvania-specific provisions.

Highlights of the bill include the 

following:

1.  Requiring two witnesses 

(remote or in-person) to 

participate in the execution 

ceremony.

2.  Allowing for self-proving 

e-wills at the time of execution.

3.  Recognizing validly 

executed out-of-state e-wills, 

provided the testator was 

domiciled in that jurisdiction at 

execution.

The bill has been referred to the 

Senate Judiciary Committee, and it 

currently has bipartisan support.

The policy case for passage is 

strong. In a context where online 

options are rampant, client 

expectations are evolving, and the 

COVID-19 experience has revealed 

just how fragile the ink-only 

framework can be, technological 

solutions must eventually be 

embraced.

Proponents of the legislation 

emphasize that the proposal 

includes meaningful safeguards 

to ensure authenticity, prevent 

fraud, and preserve testator intent. 

Accordingly, such legislation should 

not be interpreted as deregulation, 

but rather as modernization of 

longstanding legal traditions.

What This Means for Planners

Until the legislation passes, estate 

planners should:

1.  Recommend the execution 

of wills on paper with 

handwritten signatures.

2.  Avoid relying on e-signature 

platforms for estate planning 

documents (particularly wills).

3.  Review any online estate 

plans created or suggested 

during the pandemic to 

confirm compliance.

4.  Recognize potential 

multistate issues, especially 

when a client owns property 

or resides part-time in a 

jurisdiction that does allow 

e-wills.

5.  Monitor SB 1138 to stay 

up to date on current law 

surrounding the issue.

Estate planners should also be 

mindful of related documents. 

SB 1138 might extend powers of 

attorney and healthcare directives, 

making it easier for clients to 

execute their full suite of estate 

documents remotely.

Looking Forward

There is real momentum for reform, 

and the introduction of SB 1138 

is a meaningful step. If passed, it 

would bring clarity, flexibility, and 

modernization to a notoriously 

strict area of estate planning. It 

would also align Pennsylvania 

with its neighbors and reflect the 

reality that many clients already 

expect to handle legal matters 

online. For now, however, planners 

must operate within the traditional 

paper-bound framework.

Remember: until SB 1138 is passed, 

the wet signature is king!
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1	 Just before the publication of this article, a district court in Texas ruled that the Final RRE Regulations (defined herein) were invalid.  Delozier, 
Jonathan. FinCEN anti-money laundering rule struck down in court. Housing Wire. March 20, 2026, available at https://www.housingwire.com/
articles/fincen-anti-money-laundering-rule-struck-down-in-court/.  The FinCEN website was also updated to provide the following: ALERT: In light 
of a federal court decision, reporting persons are not currently required to file real estate reports with FinCEN and are not subject to liability if 
they fail to do so while the order remains in force. https://www.fincen.gov/rre 

2	 31 U.S.C. §5336.

3	 87 Fed. Reg. 59498, available at https://www.federalregister.gov/documents/2022/09/30/2022-21020/beneficial-ownership-information-reporting-
requirements.  See my article in the Winter 2023 Probate and Trust Law Section Newsletter for an outline and summary of the CTA and the Final 
Disclosure Regulations, available at https://philadelphiabar.org/docDownload/2124873. 

4	 The most noteworthy effort was the constitutional challenge to the CTA mounted by the National Small Business Association.  In March 2024, 
the U.S. District Court for the Northern District of Alabama held that the Corporate Transparency Act (CTA) was an unconstitutional exercise of 
Congress’ powers.  National Small Business United v. Yellen, No. 5:22-cv-01448 (N.D. Ala.).   In December 2025, the 11TH Circuit Court of Appeals 
overturned that court and held that the CTA was constitutional.  Nat’l Small Bus. United v. United States Dep’t of the Treasury, 31 Fla. L. Weekly 
Fed. C810 (U.S. 11th Cir. Dec. 16, 2025).  .

5	 https://www.govinfo.gov/content/pkg/FR-2025-03-26/pdf/2025-05199.pdf
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FINCEN ANTI-MONEY LAUNDERING REGULATIONS FOR RESIDENTIAL 
REAL ESTATE TRANSFERS GO INTO EFFECT MARCH 1, 2026: WHAT TRUSTS 
AND ESTATES PRACTITIONERS SHOULD KNOW1

BY MICHAEL A. BRESLOW, ESQUIRE | HECKSCHER, TEILLON, TERRILL & SAGER, P.C 

I.  INTRODUCTION

Over the last several years, the 

United States has focused the 

effort to combat money laundering 

and terrorist financing on legislation 

and regulations designed to 

prevent criminal actors from 

anonymously using entities (such 

as limited liability companies, 

corporations and partnerships) 

and legal arrangements (such 

as trusts) to access the financial 

system for criminal purposes.  The 

United States, as a member of 

the Financial Action Task Force 

(FATF), has agreed to implement 

FATF Recommendations 24 and 

25 to prevent criminal actors from 

anonymously misusing the financial 

system using business entities or 

trusts. 

The Corporate Transparency 

Act (CTA)2 and its implementing 

regulations (the “CTA BOI 

Regulations)3 represented a 

broad-based approach requiring 

nearly all legal entities (but 

not private trusts), with limited 

exceptions, and regardless of their 

business purpose, to report to the 

Financial Crimes Enforcement 

Network (FinCEN) identifying 

information about the entity, its 

company applicant (for a newly 

formed entity) and its beneficial 

owners who either own or control 

the reporting company.  The 

beneficial ownership information 

(BOI) reporting requirements 

under the CTA BOI Regulations 

went into effect in 2024, and were 

the subject of a raft of litigation 

throughout 2024 and into 2025.4  

On March 25, 2025, FinCEN issued 

an Interim Final Rule exempting 

domestic companies from the 

BOI reporting requirements,5 

essentially ending (at least for the 

time being) enforcement of the 

CTA BOI Regulations against United 

States entities.  On September 

9, 2025, FinCEN director Andrea 

Gacki told Congress that FinCEN 

intended to delete any BOI that 

was reported to FinCEN and stored 
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in the beneficial ownership secure 

system.6 

While the CTA and the CTA BOI 

Regulations represented a policy 

choice that business entities are 

inherently suspicious of (a policy 

objective shared by FATF and the 

international community), FinCEN 

has long viewed non-financed 

residential real estate transactions 

(that is, with no bank involvement) 

as representing a particular 

vulnerability for money laundering 

and terrorist financing (a concern 

also shared by FATF and the rest 

of the international community).  

For roughly a decade, FinCEN has 

issued and renewed “Geographic 

Targeting Orders” or “GTOs,” which 

require title insurance companies 

in certain regions and counties 

to identify the individuals behind 

entities involved in non-financed 

purchases of residential real 

estate.7  In contrast, real estate 

transactions in which a bank or 

ANTI-MONEY LAUNDERING REGULATIONS, CONTINUED

financial institution is involved are 

not considered to be particularly 

vulnerable to money laundering 

activity because banks and 

financial institutions are regulated 

under the Bank Secrecy Act and 

are subject to regulations imposing 

know your customer (KYC) and 

customer due diligence (CDD) 

obligations when working with 

entity clients.  

While the drama of the CTA and 

the CTA BOI Regulations was 

unfolding throughout 2024 and 

2025, FinCEN issued proposed 

regulations, received comments8 

and issued final regulations 

on August 29, 2024, under the 

Bank Secrecy Act to require 

reporting about the individual 

beneficial owners of entities 

and trusts involved in non-bank 

financed residential real estate 

transactions (the “Anti-Money 

Laundering Regulations for 

Residential Real Estate Transfers,” 

and referred to herein as the 

“Final RRE Regulations”).9  The 

Final RRE Regulations originally 

were supposed to go into effect 

on December 1, 2025; however, 

FinCEN extended the effective 

date to March 1, 2026.10  As of the 

publication of this article, the Final 

RRE Regulations are now in effect 

and will be enforced by FinCEN.   

Section II of this Article provides 

a brief summary of the Final RRE 

Regulations and provides some 

detail on the important defined 

terms.  Section III of this Article 

provides the author’s brief initial 

thoughts as to how the Final RRE 

Regulations are likely to impact 

trusts and estates lawyers.  

II.  SUMMARY OF THE ANTI-MONEY 

LAUNDERING REGULATIONS FOR 

RESIDENTIAL REAL ESTATE TRANSFERS 

In short, the Final RRE Regulations 

require a “reporting person” to file 

a report (a “Real Estate Report”) 

6	 Stratford, Michael, Treasury will delete beneficial ownership data after rule rollback, FinCEN chief says. POLITICO Online, (September 9, 2025) 
https://subscriber.politicopro.com/article/2025/09/treasury-will-delete-beneficial-ownership-data-after-rule-rollback-fincen-chief-says-00553515.

7	 Financial Crimes Enforcement Network.  FinCEN Renews Residential Real Estate Geographic Targeting Orders, (April 14, 2025) https://www.fincen.
gov/news/news-releases/fincen-renews-residential-real-estate-geographic-targeting-orders. 

8	 The American College of Trust and Estate Counsel (ACTEC) submitted comment to the Advance Notice of Proposed Rulemaking.  https://www.
actec.org/legislative-comments/actec-comments-in-response-to-an-anprm-rin-1506-ab-54-dated-february-16-2024-by-the-financial-crimes-
enforcement-network-fincen-regarding-potential-requirements-by-certain-pers/

9	 https://www.regulations.gov/document/FINCEN_FRDOC_0001-0202.

10	 Financial Crimes Enforcement Network.  FinCEN Announces Postponement of Residential Real Estate Reporting Rule Until March 1, 2026, 
(September 30, 2025) https://www.fincen.gov/news/news-releases/fincen-announces-postponement-residential-real-estate-reporting-until-
march-1. 

11	 31 CFR §1031.320(a). 

continued on page 8
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ANTI-MONEY LAUNDERING REGULATIONS, CONTINUED

to FinCEN for any “reportable 

transfer” to a “transferee entity” 

or a “transferee trust.”11  A brief 

summary of these defined terms 

and other important terms follows.   

A.  Reportable Transfer  

The Final RRE Regulations define 

a “reportable transfer” to be any 

non-financed transfer of residential 

real property to a transferee entity 

or to a transferee trust, including 

transfers for consideration and 

transfers for no consideration 

(with some exceptions).12  “Non-

financed” means that there is no 

financial institution involved in the 

real estate transfer.13  Residential 

real property is further defined to 

include real property in the United 

States containing a residential 

structure, land in the United States 

on which residential structures will 

be constructed, units designed for 

occupancy in the United States, 

or shares in a housing cooperative 

for which the underlying property 

is in the United States.14  Thus, 

non-financed transactions with 

commercial or industrial real 

property or farmland are not 

reportable transfers. 

There are eight exceptions to the 

definition of “reportable transfers.”  

Four of the exceptions to the 

definition of reportable transfers 

are important to note for trusts 

and estates lawyers.  Specifically, 

the following are not reportable 

transfers: 

•  the grant, transfer or 

revocation of an easement; 

•  Transfer resulting from the 

death of an individual, whether 

pursuant to the terms of a 

decedent’s will or the terms of 

a trust, the operation of law, or 

by contractual provision; 

•  Transfer incident to divorce 

or dissolution of a marriage or 

civil union; and 

•  Transfer for no consideration 

made by an individual, either 

alone or with the individual’s 

spouse, to a trust of which that 

individual, that individual’s 

spouse, or both of them, are 

the settlor(s) or grantor(s).15 

The last exception is particularly 

noteworthy because a transfer 

by an individual to his or her 

revocable trust is excluded from 

the definition of a reportable 

transfer.  This exception did 

not initially appear in FinCEN’s 

Advance Notice of Proposed 

Rulemaking.  ACTEC, and the Real 

Property, Trust and Estate Law 

(RPTE) Section of the American 

Bar Association, among others, 

in their comments to FinCEN on 

the Advance Notice of Proposed 

Rulemaking,16 successfully 

advocated for the addition of this 

exception that will prove highly 

consequential for our practice.  

B.  Reporting Person.  

The party who has the obligation 

to file the Real Estate Report to 

FinCEN is the “reporting person.”17  

There is a “cascade” of parties 

involved with any particular 

reportable transfer that the 

Final RRE Regulations will deem 

12	 31 CFR §1031.320(b).  

13	 31 CFR §1031.320(n)(5).

14	 31 CFR §1031.320(b)(1). 

15 	 31 CFR §1031.320(b)(2). 

16	 See supra, note 8, and https://www.americanbar.org/content/dam/aba/administrative/real_property_trust_estate/government_
submissions/2024-04-16-aba-rpte-comments-residential-re-transfers.pdf (April 16, 2024). 

17	 31 CFR §1031.320(a).

continued on page 9
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ANTI-MONEY LAUNDERING REGULATIONS, CONTINUED

to be the “reporting person.”  

Specifically, the reporting person is:

•  The closing or settlement 

agent on the closing or 

settlement statement for the 

transfer; or, if none,

•  The person that prepares the 

closing or settlement statement 

for the transfer; or if none,

•  The person that files with the 

recordation office the deed or 

other instrument that transfers 

ownership of the residential 

real property; or if none, 

•  The underwriter of the 

owner’s title insurance policy 

for the transferee; or, if none,

•  The person who disburses 

the most funds in connection 

with the transfer; or if none,

•  The person who provides an 

evaluation of the status of the 

title; or if none,

•  The person who prepares 

the deed, or if there is no 

deed involved, any other 

legal instrument that transfers 

ownership of the residential 

real property (such as the 

stock certificates for shares in a 

cooperative).18

However, parties may enter into an 

agreement to designate the party 

responsible for filing the Real Estate 

Report.19

C.  Information to be Reported

The reporting person must report 

information about (1) the reporting 

person, (2) the transferee entity 

or trust, (3) the transferor, (4) 

the residential real property, (5) 

payments and (6) information 

concerning hard money, private 

and other similar loans.20  

FinCEN has helpfully distilled 

the information required to be 

reported in the Real Estate Report 

Form and has produced https://

www.fincen.gov/rre, an informative 

website to assist with compliance, 

which includes a Frequently Asked 

Questions page. 

(1)  Information on the Reporting 

Person.  The reporting person must 

report his or her full legal name, 

the capacity in which he or she 

is the reporting person and his or 

her street address that is his or her 

principal place of business.21  

(2)  Information on the Transferee 

Entity or Transferee Trust.  If the 

transferee is an LLC, corporation 

or partnership, then the reporting 

person must report the name, 

street address and unique 

identifying number for the entity, 

and must also provide information 

about the “beneficial owners” of 

the entity, including the individual 

beneficial owners’ names, dates 

of birth, residential addresses, 

citizenship and unique identifying 

numbers.22  For purposes of the 

Final RRE Regulations, a beneficial 

owner of a transferee entity 

(whether a for-profit or a non-profit 

entity) is defined by reference to 

those individuals who would be 

beneficial owners by virtue of the 

ownership or control prongs under 

the CTA BOI Regulations of 31 CFR 

§1010.380(d).23 

If the transferee is a trust, then 

the reporting person must report 

information about the trust, the 

trustee if the trustee is a legal 

entity and the name, date of birth, 

address, citizenship and unique 

identifying number for each 

“beneficial owner” of the trust.24  

For this purpose, the “beneficial 

owners” of a trust are:

(A)  A trustee of the transferee 

trust.

(B)  An individual other than 

a trustee with the authority 

to dispose of transferee trust 

assets. 

18	 31 CFR §1031.320(c)(1).

19	 31 CFR §1031.320(c)(4).

20	 31 CFR §1031.320(e) - (i). 

21	 31 CFR §1031.320(d). 

22	 31 CFR §1031.320(e). 

23	 31 CFR §1031.320(n)(i).

24	 31 CFR §1031.320(e)(2)(ii)-(iii).

continued on page 10
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(C)  A beneficiary who is the 

sole permissible recipient of 

income and principal from the 

transferee trust or who has the 

right to demand a distribution 

of, or withdraw, substantially 

all of the assets from the 

transferee trust.

(D)  A grantor or settlor who 

has the right to revoke the 

transferee trust or otherwise 

withdraw the assets of the 

transferee trust.25

The foregoing definition is drawn 

from the definitions in the CTA 

BOI Regulations relating to when 

trusts are beneficial owners of 

reporting companies.  As with 

our experience complying with 

the CTA BOI Regulations for 

several months in 2024, identifying 

beneficial owners will sometimes 

be simple and straightforward, and 

sometimes will be complicated.  

It should be expected that 

more experience with the Final 

RRE Regulations will enhance 

confidence.  Nevertheless, 

because beneficial ownership can 

be complicated, and particularly 

in the case of transferee trusts, 

the Final RRE Regulations permit 

reporting persons to reasonably 

rely on certifications provided by 

other persons for the reportable 

transfer.26 

D.  Deadlines and Penalties

The Real Estate Report must be 

filed by the later of (1) the final 

day of the month following the 

month in which the date of closing 

occurred; or (2) 30 calendar days 

after the date of closing.27  The 

“date of closing” is the date the 

transferee entity or transferee trust 

receives an ownership interest 

in the property.28  The Final RRE 

Regulations do not state penalties 

for noncompliance; however, the 

ordinary civil and criminal penalty 

regime of the Bank Secrecy Act 

applies to negligent violations, 

patterns of negligent violations and 

willful violations of the Final RRE 

Regulations.29

III.  TAKEAWAYS FOR TRUSTS AND 

ESTATES LAWYERS

Trusts and estates lawyers are 

routinely involved in the transfer 

of real estate for estate and 

gift planning purposes and in 

the context of estate and trust 

administration.  Trusts and estates 

lawyers should be accustomed 

to asking whether any particular 

real estate transfer might trigger 

a realty transfer tax.  Now, trusts 

and estates lawyers must ask 

themselves whether any particular 

non-financed residential real estate 

transfer is a reportable transfer 

under the Final RRE Regulations, 

and must determine which party to 

the transaction will be the reporting 

person responsible for filing the 

Real Estate Report to FinCEN.  

The Final RRE Regulations exclude 

from the reporting obligations 

a few very common real estate 

transfers in the estate planning and 

the estate and trust administration 

context.  First, a transfer for no 

consideration by an individual to 

a trust of which he or she or his 

or her spouse is the settlor is not 

reportable.30  Thus, transferring 

real estate to a revocable trust, or 

transferring real estate by gift to a 

trust for the transferor’s spouse or 

children or to a qualified personal 

residence trust (QPRT) is not going 

to require a Real Estate Report.  

Transfers pursuant to a will or 

from a trust as a result of an 

individual’s death also will not 

require reporting.31  Thus, a deed 

from an executor to a beneficiary 

to satisfy a specific devise or a 

residuary disposition of real estate 

will not require reporting.  However, 

a transfer from a trust pursuant to 

the terms of the trust and not as a 

result of an individual’s death (think 

about a discretionary principal 

distribution or a distribution upon 

25	 31 CFR §1031.320(n)(ii).

26	 31 CFR §1031.320(j)(2). 

27	 31 CFR §1031.320(k)(3). 

28	 31 CFR §1031.320(n)(4). 

29	 31 U.S.C. §5321 et seq.

30	 31 CFR §1031.320(b)(2)(vi). 

31	 31 CFR §1031.320(b)(2)(ii).  

continued on page 11
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termination of a trust or by decanting) 

would not meet that exception and 

would require a Real Estate Report 

even if no consideration is exchanged. 

Individuals and family trusts are 

routinely buying residential real 

property with cash.  A cash purchase 

by a trustee of an irrevocable or 

revocable trust does not meet 

any exception to the definition of 

a reportable transfer.  Therefore, 

individuals who do not wish to be 

subject to the Final RRE Regulations 

might choose to purchase a property 

individually and then transfer the 

property to his or her revocable trust, 

being careful to avoid a second realty 

transfer tax.  That option may not be 

available to a real estate purchase by 

an irrevocable trust. 

Trusts and estates lawyers are likely 

going to be involved or asked to 

become involved with compliance 

with the Final RRE Regulations in a few 

contexts (and probably several more of 

which I have not yet conceived).  First, 

trusts and estates lawyers who actively 

participate in real estate work may 

sometimes find themselves to be the 

reporting person with the obligation 

to file a Real Estate Report to FinCEN.  

For example, a trusts and estates 

lawyer may prepare agreements of 

sale and deeds in a cash real estate 

transactions within a family in which no 

closing agent is involved, or the lawyer 

may prepare a deed to transfer a 

client’s shore home or rental property 

to a limited liability company (LLC) 

for asset protection purposes.  The 

trusts and estates lawyer may prepare 

the deed for a trustee to transfer real 

property to beneficiaries upon the 

termination of a QPRT.  

It is probably going to be more 

common that the trusts and estates 

lawyer will not find himself or herself 

as the reporting person for a non-

financed residential real estate 

transaction.  Nevertheless, the trusts 

and estates lawyer is likely to be 

asked his or her opinion as to whether 

any particular real estate transfer is 

reportable, and will almost certainly 

be asked to provide advice to identify 

the beneficial owners of transferee 

entities and the beneficial owners of 

transferee trusts, and will likely be asked 

to assist in preparing and verifying 

the certifications on which reporting 

persons will rely.  Trusts and estates 

lawyers must familiarize themselves 

with the Final RRE Regulations so that 

the question “Is this transfer reportable 

to FinCEN?” becomes as reflexive as 

“is this transfer going to trigger a realty 

transfer tax?” 
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TAX UPDATE
BY GEORGE C. DEENEY, ESQUIRE | GILBOY & GILBOY LLP

RMD Regulations Not Applicable 

Until at Least Six Months After 

Finalization

The Treasury Department and IRS 

announced that final regulations 

amending provisions of RMD 

rules are anticipated to apply 

for the distribution calendar year 

that begins no earlier than six 

months after the date those final 

regulations are published.

In regulations published July 19, 

2024, the RMD rules were updated 

to reflect changes made by the 

SECURE Act and the SECURE 

2.0 Act. Such regulations affect 

retirement plan participants, IRA 

owners and beneficiaries, and 

administrators and custodians of 

retirement plans and IRAs. At that 

time, proposed regulations were 

released addressing RMD issues 

and incorporating certain SECURE 

2.0 Act provisions.

The 2024 proposed regulations 

were generally proposed to apply 

for distribution calendar years 

beginning on or after January 

1, 2025. However, the Treasury 

Department and IRS subsequently 

issued Announcement 2025-2, 

which stated that the anticipated 

applicability date in the regulations 

finalizing the proposed regulations 

would be no earlier than the 2026 

distribution calendar year.

TAX FILING CHANGES FOR 2026

Gift tax returns

The IRS has added Modernized 

e-File for Form 709, United States 

Gift (and Generation-Skipping 

Transfer) Tax Return, and Form 

709-NA, United States Gift (and 

Generation-Skipping Transfer) 

Tax Return of Nonresident Not 

a Citizen of the United States. 

Some software providers are still 

working to incorporate into their 

software the ability to e-File these 

forms. When the software allows it, 

taxpayers should use Modernized 

e-File to file those forms for gift and 

generation-skipping transfer tax 

purposes. To use the Modernized 

e-File to file those forms, taxpayers 

must authorize a reporting agent 

to prepare, sign and e-file those 

forms, or become an authorized 

e-file provider.

Electronic payments and refunds

In issuing Executive Order 14247, 

Modernizing Payments to and 

from America’s Bank Account, the 

government has taken steps to 

move forward towards requiring 

electronic payments. The IRS has 

issued a Fact Sheet (FS-2026-02) 

to assist taxpayers with the new 

electronic payment rules and to 

provide guidance in the form of 

frequently asked questions (FAQs).

According to the FAQs, the IRS 

generally stopped issuing paper 

refund checks to individuals on 

September 30, 2025. For individuals 

without a bank account, the IRS 

will establish alternative electronic 

payments (e.g. prepaid debit 

cards, mobile apps, etc.). The 

IRS is still accepting checks and 

money orders as payments, but 

plans to phase them out as forms 

of payment for tax liabilities and 

other transactions. For businesses 

and trusts, the IRS added the direct 

deposit option and will continue 

to phase out paper checks. The 

IRS expanded its digital payment 

system for businesses to make 

electronic payments to the IRS. 

While the revised Form 1041, US 

Income Tax Return for Estates and 

Trusts, to allow filers to complete 

details for electronic refunds, IRS 

recognizes that some trust filers 

may not have the legal authority 

(or other means) to establish 

electronic payments and that 

paper checks will still be accepted 

where electronic payment 

methods are not available to these 

trustees.

USPS postmark process

The USPS has addressed its 

postmark process and confirmed 

that a postmark confirms the USPS 

accepted mail and that it was in 

the USPS’s possession on that date, 

continued on page 13
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but “does not necessarily indicate 

the first day that the [USPS] 

had possession” of it. The final 

regulations published by the USPS 

explain that the postmark applied 

at a processing facility may be 

later than the date the USPS first 

accepted the mail.

The final regulations include 

options for customers who want 

proof of the date a mailing was 

first provided to the USPS. Any 

individual can request a manual 

postmark, so that the postmark 

aligns with the date that the USPS 

first takes possession. Customers 

can also send mail by certified mail 

to ensure it is postmarked on the 

day USPS receives it.

Possible IRS delays

The Treasury Inspector General 

for Tax Administration  recently 

issued a memorandum to the IRS 

noting that the IRS may experience 

significant delays in processing 

returns, payments and refunds 

for the upcoming filing season. It 

noted that the IRS filing-season 

programs devoted to processing 

returns, resolving return errors, and 

assisting taxpayers by phone lost 

17% of its workforce. As of last 

October, the IRS has lost nearly 19% 

of its workforce in total. 

TAX UPDATE, CONTINUED

THE WINDOW IS OPEN: WHY THE PACE OF AI DEVELOPMENT DEMANDS 
ATTENTION NOW
BY ROSS BRUCH, ESQUIRE | BROWN BROTHERS HARRIMAN 

What Has Actually Happened in 

the Last Two Years

Legal technology has often 

overpromised. Paperless offices, 

blockchain wills, predictive 

analytics—each arrived with 

confident predictions that the 

profession would be transformed. 

Skepticism is understandable. But 

skepticism about marketing claims 

is different from skepticism about 

pace. Over the past two years, 

the meaningful development as 

it pertains to artificial intelligence 

has not been rhetoric, it’s been 

acceleration.

Before getting into the 

specifics, one point deserves 

acknowledgment. The use of AI in 

legal practice raises real privacy 

and confidentiality concerns. 

What data gets shared with these 

systems, how it is stored, and 

who can access it are questions 

that matter enormously for 

attorneys handling sensitive client 

information. Those questions are 

addressable, and practitioners are 

developing workable frameworks, 

but a thorough treatment is 

beyond the scope of this article. 

The focus here is on whether the 

profession is paying adequate 

attention to what is unfolding.

In early 2023, most attorneys who 

experimented with AI used it in 

limited ways: as a drafting assistant 

or as a more conversational 

search engine. The output was 

often impressive in structure 

but unreliable in substance. 

Hallucinations were common 

enough that most practitioners 

concluded the tools were not 

ready for serious use.

By 2024, model performance 

improved materially on structured 

tasks. Error rates declined. More 

importantly, the concept of AI 

“agents” moved from research 

demonstration to practical 

application. These systems could 

review documents, cross-reference 

materials, identify issues, and 

produce structured output across 

multiple steps rather than simply 

answering isolated prompts. 

Imperfect, but increasingly usable 

with supervision.

In 2025, the conversation 

shifted again. AI-native law 

firms launched with substantial 

capital backing. The term refers 

to practices designed around AI 

as core infrastructure from the 

continued on page 14



14Probate and Trust Law Section Newsletter | NO. 169

continued on page 15

THE PACE OF AI DEVELOPMENT, CONTINUED

outset, not traditional firms that 

have added AI tools to existing 

workflows, but firms that embed AI 

into intake, drafting, review, and 

quality control as a foundational 

design choice. That distinction is 

structural. It affects staffing models, 

cost structures, and scalability. 

Norm Law in New York raised $50 

million from Blackstone. Landfall IP 

launched for patent work. Garfield 

Law launched in the UK for small 

debt claims. These are licensed 

law practices, not technology 

companies, and they signal a 

serious bet on a different way of 

organizing legal work.

None of this guarantees where 

the profession will ultimately land. 

However, it does establish that the 

distance between now and two 

years ago is significant, and there is 

little reason to assume the next two 

years will be quieter.

Many trust and estate 

practitioners have taken a 

cautious posture toward AI. That 

instinct is understandable given 

confidentiality concerns and the 

consequences of error in this field. 

But there is another risk that 

receives far less attention: having 

no informed perspective at all. No 

attorney is required to deploy AI in 

client-facing work today. However, 

it’s increasingly difficult to justify 

having no working understanding 

of what these systems can and 

cannot do. Practitioners who have 

experimented, even cautiously, 

have calibrated their judgment. 

They know where AI performs 

well, where it fails, and how much 

supervision is required. Practitioners 

who have not engaged are relying 

on headlines and secondhand 

impressions. In a slow-moving 

technology cycle, a two-year lag 

may be inconsequential. In a cycle 

developing at this speed, it’s not.

Clients Are Not Waiting

Clients across the financial 

spectrum are already using AI 

before and after meetings. Business 

owners, beneficiaries, executors, 

and younger professionals routinely 

turn to these systems to prepare 

questions, summarize documents, 

and test planning ideas. Sometimes 

the output is thoughtful and 

directionally sound. Other times 

it is incomplete, outdated, or 

confidently wrong. It may ignore 

jurisdictional nuance, oversimplify 

tax consequences, or present 

strategies as universally applicable 

when they are highly fact-specific.

Clients are no longer arriving as 

blank slates. They are arriving with 

pre-formed interpretations of their 

situation, right or wrong, shaped by 

systems that lack full context. When 

that happens, part of the advisor’s 

role becomes diagnostic. Not 

only what is the right strategy, but 

also where did this framing come 

from, and how do we recalibrate 

it efficiently. Attorneys who have 

used these tools understand 

their tendencies. They recognize 

patterns of oversimplification and 

know where errors are likely to 

appear. That familiarity makes 

correction more efficient and more 

credible.

The issue is not whether clients 

should be using AI. They already 

are. The issue is whether advisors 

are prepared for that reality.

From Drafting Assistance to Tool 

Building

The next phase of development 

is not simply better paragraph 

drafting. It is increasingly about 

building tools. The most recent 

generation of AI systems allows 

professionals to describe a 

workflow in plain language and 

generate functional internal tools 

without dedicated engineering 

teams. Document review 

assistants, intake triage systems, 

compliance checkers, retrieval 

systems across a firm’s internal 

precedent library — these are no 

longer custom software projects 

requiring months of development. 

They are becoming accessible to 

practitioners willing to engage with 

the technology directly.

The practical implication is that 

the distance between identifying 

an inefficiency and building a 

solution is shrinking. Historically, 

creating custom internal software 

required outside developers, 
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extended timelines, and significant 

cost. That barrier is falling. Firms 

that understand this shift early will 

have more flexibility in how they 

structure processes and allocate 

time. Those that do not may find 

themselves reacting to competitors 

who innovate faster and at lower 

cost.

What to Do Now

The response does not require 

dramatic transformation. Start 

by using the tools on work 

adjacent to practice. Analyze 

a trust agreement. Summarize a 

complex client scenario. Request 

a plain-language explanation of 

a planning concept and evaluate 

the output the same way you 

would evaluate a junior associate’s 

draft. The goal is not adoption. It is 

calibration.

Assign responsibility. Someone 

within the firm should be 

explicitly tasked with monitoring 

developments and reporting 

periodically. Without clear 

ownership, awareness remains 

diffuse and reactive. And focus 

on workflow before vendors. 

Identify repetitive, document-

intensive processes that consume 

time without requiring high-level 

judgment. Those are the most 

realistic starting points.

Finally, clarify supervision 

standards. AI does not alter 

professional responsibility; it alters 

how work product is generated. 

Competence, confidentiality, 

and review obligations remain 

unchanged. The risk is not AI. The 

risk is unexamined AI use.

The Competitive Question

Beyond efficiency, there are 

broader implications. If structured 

drafting and document analysis 

become materially faster, pricing 

pressure and leverage adjustments 

will follow. AI-native firms are 

already experimenting with 

alternative cost structures enabled 

by automation. Whether those 

models ultimately succeed or not, 

they signal a willingness to rethink 

traditional economics.

There is also a cultural dimension. 

Associates and younger attorneys 

are developing familiarity with 

these systems independently. Firms 

that visibly ignore the space risk 

more than operational lag; they 

risk signaling stagnation to the 

next generation of lawyers. In a 

competitive hiring environment, 

that signal matters. Firms that build 

fluency now do so deliberately. 

Firms that delay may eventually 

adapt, but under competitive 

pressure rather than on their own 

timetable.

The Window Is Open

There’s always a period in 

technological change when 

engagement is optional. That 

period rarely lasts indefinitely. 

Estate planning is built on 

preparation and foresight. Advising 

clients to plan early while declining 

to examine developments that 

may affect the profession itself 

creates an uncomfortable tension.

The question is not whether 

to adopt every emerging tool 

immediately. It’s whether to 

understand the landscape well 

enough to make intentional 

decisions rather than reactive 

ones. At the moment, that window 

remains open. It will not remain 

open forever.

ED. NOTE: Ross Bruch is a Senior 

Wealth Planner at Brown Brothers 

Harriman, where he focuses on 

trust and estate planning for ultra-

high-net-worth clients. He is the 

author of the “Planning on AI” 

column in Probate & Property 

Magazine and co-hosts the Digital 

Planning Podcast.
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JOINT REVOCABLE TRUSTS: ARE THEY RIGHT FOR YOUR CLIENTS?
BY ELIZABETH ROBERTS, ESQUIRE | ALEXANDER & PELLI, LLC

continued on page 18

On occasion, couples have come 

to me requesting that a joint 

revocable trust be created for 

them, so that they may fund it 

while both are alive. Frequently, 

they have learned about this type 

of trust from their independent 

reading and exposure through 

the media. Unfortunately, the 

information obtained in this 

manner often does not focus on all 

the considerations in determining 

the appropriateness of a joint 

revocable trust.  

For the purposes of this article, the 

discussion focuses on Pennsylvania 

married couples who create joint 

revocable trusts and who fund 

them with assets held in their own 

names and assets which are jointly 

held, including tenancy by the 

entireties property.

The addition of one’s spouse as 

a settlor, along with the other 

spouse’s property, to a revocable 

trust does not automatically make 

the resulting joint revocable trust 

twice as effective as a revocable 

trust created and funded by one 

settlor. Rather, close analysis of 

the appropriateness of creating 

and funding a joint revocable 

trust for each couple is needed. 

In addition, the drafting of a joint 

revocable trust can be more 

complex than for a revocable trust 

with one settlor funding it with that 

settlor’s assets. 

In general, a joint revocable 

trust should only be used for 

couples who: (1) have relatively 

straightforward assets; (2) have 

a stable marriage; and (3) have 

closely aligned interests, especially 

with respect to handling their 

assets both during lifetime and 

upon the death of each of them.  

If one spouse has a child or 

children from a prior marriage or 

relationship, a joint revocable trust 

may not be appropriate, especially 

if the other spouse is not interested 

in providing for such child or 

children, much less grandchildren 

from this relation. In addition, a 

joint revocable trust may not be 

appropriate for a couple in which 

one or both holds family business 

interests or other potentially 

highly valued or volatile assets 

which require special planning, 

including tax planning. With that 

said, for couples still interested in 

having a joint revocable trust, it is 

possible to draft terms tailored to 

accommodate at least some of 

these issues, as discussed in more 

detail below.

In assessing the appropriateness 

of a joint revocable trust, I will first 

review some common approaches 

and considerations in drafting a 

joint revocable trust. Next, I will 

look deeper into the advantages 

and disadvantages of such joint 

revocable trusts.

THE BASICS: OVERVIEW OF TERMS 

AND SOME TAX CONSIDERATIONS

A joint revocable trust may 

be structured with a focus on 

tracking the nature and titling of 

the funding assets which enables 

planning to accommodate a 

spouse’s separate wishes while 

maintaining the overall umbrella 

of a single joint revocable trust 

(“Separate Property Approach”).  

Alternatively, a joint revocable 

trust may be structured in a 

more streamlined fashion to treat 

all property the same (“Single 

Property Approach”). While 

the Single Property Approach 

provides a simpler format for 

administration, it does not provide 

for any basic exemption equivalent 

trust planning at the first spouse’s 

death which the Separate 

Property Approach does. Also, 

the Single Property Approach 

does not provide some of the 

protections offered by recognizing 

the contributions of each spouse, 

as provided with the Separate 

Property Approach. Whichever 

approach is chosen, the drafting 

should meet the goals of the 

clients, and the approach should 

be consistent throughout the trust 

instrument in its application.    

The following is an overview of 

terms which may be considered in 

drafting under either approach.   
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1.  Trust Terms for Consideration1 

(a)  The Separate Property 

Approach

(i)  Lifetime Provisions While Both 

Spouses are Alive: A withdrawal 

from the trust may require the 

consent of the other spouse if the 

property being withdrawn was 

originally joint property; otherwise, 

if the withdrawal is from that 

spouse’s separate property, no 

consent may be needed. An 

amendment or revocation of the 

trust usually requires the spouses to 

act together. If the trust is revoked, 

the property will be returned to the 

settlors based on its original titling 

at funding.  

(ii)  Death of First Spouse: The 

assets are separated based on 

their titling at funding, considering 

the proceeds of any assets sold 

during the administration of the 

trust. The following assets usually 

are segregated to be held in a 

survivor’s trust: (a) those which 

were originally the sole property 

of the surviving spouse and (b) 

such survivor’s share of jointly 

owned property (and, depending 

upon wording and structure, such 

survivor’s share or even the entire 

amount of property originally 

held as tenants by the entireties). 

The balance of the assets, 

including those solely owned 

by the decedent at the time of 

funding, are held in a decedent’s 

trust, which usually is irrevocable 

at the decedent’s death. If the 

couple desires to include federal 

exemption planning at the death 

of the first spouse, the decedent’s 

trust may be further divided into 

(a) a credit shelter trust to capture 

the federal exemption equivalent 

amount available to the estate 

of such spouse who dies first, and 

(b) some form of marital planning 

structure to capture the balance of 

the assets, such as a  marital trust/

QTIP trust or an outright marital 

gift. With the federal exemption 

equivalent now set at $15 million 

for 2026 adjusted for inflation in 

subsequent years, some couples 

are foregoing this type of planning 

within the joint revocable trust.  

(iii)  Death of Surviving Spouse: 

After payment of any expenses 

and taxes, including Pennsylvania 

inheritance tax and federal 

estate tax, if any, the assets of 

the decedent’s trust (and all 

resulting trusts created therefrom 

such as a credit shelter trust 

and a QTIP marital trust) and 

the survivor’s trust will be paid 

outright or continue in new trusts 

for children, grandchildren, and 

other beneficiaries which may 

include family from either spouse 

or a charity. Having a separate 

decedent’s trust set aside at the 

first spouse’s death better enables 

the effectuation of any specific, 

individual wishes with respect to 

each of the first spouse to die and 

the surviving spouse.  

(b)  The Single Property Approach

(i)  Lifetime Provisions While Both 

Spouses are Alive: Either spouse, 

without the consent of the other 

spouse, may withdraw assets from 

the trust or revoke the trust. The 

amounts representing the extent of 

a withdrawal or a revocation must 

be distributed equally between the 

two spouses. As such, each spouse 

is treated as though each owns 

equal shares of the property. An 

amendment of the trust requires 

the consent of both spouses.  

(ii)  Death of First Spouse: All assets 

pass to the surviving spouse, who 

can then contribute them to the 

“survivor’s trust” or direct that they 

be so contributed.  Alternatively, 

the terms may provide that the 

assets may remain in the original 

trust. In all cases, the survivor is 

given the power to revoke the 

trust. 

(iii)  Death of Surviving Spouse:  

After payment of any expenses 

and taxes, including any 

Pennsylvania inheritance tax and 

federal estate tax, if any, the 

assets of the survivor’s trust (or 

original trust, if the terms provided 

JOINT REVOCABLE TRUSTS, CONTINUED

continued on page 19

1	 The following terms are provided 
for consideration only and 
are not guaranteed to be 
appropriate in all cases even 
within the described approach.  



19Probate and Trust Law Section Newsletter | NO. 169

for that trust to remain at the 

death of the first spouse) will be 

paid or continue in new trusts 

for children, grandchildren, and 

other beneficiaries. The surviving 

spouse has full control of all the 

assets after the death of the first 

spouse and can change the 

ultimate distribution of all such trust 

property.

2.  Recordkeeping 

A review of these frequently used 

trust provisions for a revocable trust 

shows the importance of proper 

recordkeeping from the date the 

trust is funded throughout the life 

of the trust, especially with respect 

to a joint revocable trust drafted 

and administered pursuant to 

the Separate Property Approach.  

In fact, to facilitate proper 

record keeping, some attorneys 

recommend that subaccounts be 

created while both spouses are 

living to track each’s separate 

property. While a joint revocable 

trust drafted pursuant to a Single 

Property Approach does not 

require the same amount of 

recordkeeping with respect to the 

original titling of funding property 

and during its administration, 

such records may come in handy 

to determine the cost basis of 

property at the death of the first 

spouse. Please see discussion 

below. 

Likewise, as with any trust, it is 

key that in administering a joint 

revocable trust, the trustee adheres 

to its terms and provisions.     

3.  Tax Considerations

(a)  Federal Transfer Tax 

Considerations: Even with the 

current relatively high federal tax 

exemption which has removed 

certain tax concerns for many 

couples, please note the following 

which have been traditional 

transfer tax concerns in common 

law states, such as Pennsylvania: 

(i)  If each of the spouses 

do not contribute property 

of equal value to fund the 

joint revocable trust, the 

result may be an unintended 

gift on formation which 

does not qualify for the 

marital deduction. Some 

commentators have been 

so granular with this concern 

that they question whether 

the cost basis of each funding 

asset should be considered 

or how extensive appraisals 

should be for hard-to-value 

assets. To mitigate this issue, 

(a) a wealthier spouse may 

gift assets to the less wealthy 

spouse and then wait a period 

before the joint trust is funded; 

(b) a couple may choose to 

exclude funding the trust with 

such hard-to-value assets; and 

( c) drafting to address this 

issue.  

(ii)  Depending upon the 

terms of the joint revocable 

trust, the entire trust may be 

included in the estate of the 

spouse who dies first, or the 

entire trust could be included 

in the estate of the surviving 

spouse, when that was not the 

original intent. Again, drafting 

to address these issues, taking 

into account the assets of 

the couple, may mitigate this 

concern.   

(b)  Income Taxation of the Trust: 

From an income tax perspective, 

while both spouses are alive, the 

trust will be treated as a grantor 

trust under Internal Revenue Code 

§671, and one of the spouse’s 

Social Security numbers may be 

used for the tax identification 

number for the trust provided that 

at least one of the spouses serves 

as its trustee.  

If a Separate Property Approach is 

used in drafting the joint revocable 

trust, at the death of the first 

spouse, typically, the portion 

of the trust which becomes the 

decedent’s trust is no longer a 

grantor trust, but the portion of the 

trust which becomes the survivor’s 

trust will continue to be treated 

as a grantor trust. A decedent’s 

trust drafted under a Separate 

continued on page 20

JOINT REVOCABLE TRUSTS, CONTINUED
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Property Approach, which provides 

the surviving spouse with a full 

power to withdraw all assets from 

such trust at the death of the first 

spouse, may be able to continue 

to be treated as a grantor trust 

under Internal Revenue Code 

§678.2 

If a Single Property Approach is 

used in drafting the joint revocable 

trust, at the death of the first 

spouse, the entire trust should be 

able to continue as a grantor 

trust for income tax purposes if, 

by its terms, the surviving spouse is 

granted full withdrawal rights. While 

this may simplify tax reporting, 

this approach would be most 

appropriate so long as there is 

consensus between the spouses as 

to who should receive the assets at 

the death of the survivor no matter 

which one survives.   

(c)  Pennsylvania Inheritance Tax 

and Federal Transfer Taxes: With 

the death of the first spouse, the 

trustee (perhaps working with the 

executor if an estate has been 

raised) should review the terms 

of the trust and the assets and 

determine whether a Pennsylvania 

inheritance tax return3 or federal 

estate tax return should be filed. 

Even if it appears that all assets 

within the trust pass to the surviving 

spouse, the disclosure provide by 

reporting is often best practice. 

ADVANTAGES OF A JOINT 

REVOCABLE TRUST

Cost-savings and more: A primary 

advantage of a joint revocable 

trust is the potential savings in 

both time and dollars in managing 

consolidated assets of both 

spouses during their joint lives. 

While both spouses are alive, there 

is only one entity to administer and 

one income tax return/reporting for 

the trust. In addition, many of the 

advantages commonly associated 

with respect to a revocable trust 

created and funded by only one 

person (i.e., one of the spouses 

rather than both as a couple) 

apply to a joint revocable trust: (a) 

disability/incapacity planning; (b) 

avoiding probate; and (c) privacy.   

Nevertheless, after considering 

just the special record-keeping 

involved, as noted for the Separate 

Property Approach to draft a joint 

revocable trust, and the navigation 

of tax issues described above 

and below, the cost-savings in 

managing consolidated assets in 

a joint revocable trust may not be 

relatively that worthwhile.  

THE DISADVANTAGES OF JOINT 

REVOCABLE TRUSTS

1.  Step-up in Basis at Death: It is 

notable that joint revocable trusts 

are a favored planning technique 

for couples in a state for which 

a married couple’s property is 

governed by community property 

law.4 This is because property 

held in a joint revocable trust 

created by a couple domiciled 

in a community property state5 

receives a full step-up in tax cost 

basis upon the death of the first 

continued on page 21
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2	 See Income Taxation of Joint Revocable Trust, ACTEC Fellow Steven B. Gorin, ACTEC Trust and Estate Talk, Episode 238 (February 2023) with 
transcript.

3	 The taxation of these trusts for inheritance and transfer taxes at death are very fact specific. See Potocar Estate, 11 Fid. Rep. 3d 150, (Alleghany 
O.C. 2021), aff’d on other grounds, 283A.3d 936, 662 C.D. 202 (Pa. Cmmwlth. Ct. 9/30/2022), in which Pennsylvania’s Commonwealth Court 
found that a joint revocable trust, over which the surviving spouse had the power to revoke the trust upon the death of the first spouse to die, 
was a form of joint ownership that was exempt from Pennsylvania Inheritance Tax at the death of the first spouse.  

4	 “‘Community Property’ is that system under which all property acquired during the marriage relationship (except such property as is separately 
received by gift, bequest or devise) is regarded as the common possession, or product of the reciprocal labor, of the husband and wife. Under 
modern community property statutes, spouses generally have equal rights with respect to management of the community property. Upon the 
death of one spouse, the survivor is deemed to take his or her half of the community property not as heir of the deceased spouse but by virtue 
of the marriage relation.”  See Federal Estate and Gift Tax Reporter ¶ 4675.04. 

5	 As of December 31, 2025, there are nine (9) community property states:  Arizona; California; Idaho; Louisiana; Nevada; New Mexico; Texas; 
Washington; and Wisconsin. See Federal Estate and Gift Tax Reporter ¶ 4675.04.
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spouse.6 Commentators suggest 

that couples who are domiciled 

in a community property state 

and have a stable marriage 

consider taking steps to assure that 

appreciated joint tenancy property 

be treated as community property 

at the death of the first.7 In such 

cases, creating and funding a joint 

revocable trust in a community 

property state is a means to 

document that the funding 

property is community property.  

However, Pennsylvania is not a 

community property state, and, 

consequently, the advantages 

of joint revocable trusts are 

diminished here as well as in other 

common law property states. 

Internal Revenue Code §1014 

offers, at the death of the first 

spouse, a step up of 50% in the 

basis for property owned jointly by 

a married couple. However, when 

jointly owned marital property is 

transferred into a joint revocable 

trust, the property is no longer 

owned by a married couple.  \

The joint revocable trust owns the 

property. To address this, some 

joint revocable trusts are drafted 

to explicitly state that survivorship-

type terms are to apply to property 

held as tenants by the entireties, 

which is transferred into a couple’s 

joint revocable trust, so that 

the surviving spouse is granted 

complete control over such trust 

property upon the death of the 

spouse who dies first. But, even 

with such drafting, attainment of 

the 50% step-up is not guaranteed.  

Section 1014(e) of the Internal 

Revenue Code disallows a 50% 

step-up to a person who reacquires 

property from a decedent to 

whom such person had transferred 

the property within a year of the 

decedent’s death.  

Alternatively, keeping track of the 

assets separately contributed by 

each spouse, along with the cost 

basis, as essentially required under 

the Separate Property Approach, 

may be a general best practice 

in administering a joint revocable 

trust when both spouses are alive.  

Such practice provides grounds to 

claim a step-up as to all funding 

property held by and traceable to 

the spouse who dies first.  

2.  Creditors’ Rights: Just as with 

a revocable trust for one person, 

a revocable joint trust provides 

no special asset protection to 

the settlors and may even place 

them in a worse position from a 

creditor position. When a couple 

funds a joint revocable trust with 

assets previously held in their own 

names, they are exposing all assets 

to the potential liabilities and 

creditor issues of either spouse.  

Assets held as tenancy by the 

entireties typically lose the special 

asset protection provided by such 

titling in Pennsylvania when they 

are added to a joint revocable 

trust, which could be a problem if 

only one spouse has an adverse 

creditor issue. Instead, if just one 

of the spouses has substantial 

debts, potential creditor issues, 

or is employed in a highly litigious 

field, it may be best not to create 

and fund a joint revocable trust, 

which combines assets of both 

spouses. A better plan in such 

cases could be to: (a) advise 

clients to keep their entireties 

property so titled (especially if 

there are substantial current debts 

which may be difficult to satisfy or 

litigation pending); and (b) advise 

the “creditor free” spouse to keep 

his or her assets separate and thus 

protected from the liabilities of the 

other spouse. Such “creditor free” 

spouse could do some planning 

to provide for a discretionary trust 

for the other spouse with creditor 

issues should the “creditor free” 

spouse die first. 

3.  Realty Transfer Tax Issues: 

Funding a revocable trust created 

by one spouse with real estate 

sitused in Pennsylvania can be 

challenging and requires careful 

analysis of the trust terms and 

continued on page 22

6	 See IRC §1014(b)(6); Price on Contemporary Estate Planning by John Price and Samuel 
Donaldson §3.35.4.

7	 See Price on Contemporary Estate Planning by John Price and Samuel Donaldson §3.24.

JOINT REVOCABLE TRUSTS, CONTINUED



22Probate and Trust Law Section Newsletter | NO. 169

continued on page 23

beneficiaries.8 That challenge 

increases when such property is 

located in Philadelphia, because 

Pennsylvania and Philadelphia 

each have differing real estate 

transfer tax statues, codes, and 

regulations. These taxes are not 

insignificant.9 It is important to 

navigate the applicable rules of 

each in order to minimize the costs 

of transferring property to any 

revocable trust. 

Both the Pennsylvania and 

Philadelphia realty transfer tax 

regimes use terms for trusts not 

used in the Pennsylvania Trust 

Act10 to identify excluded transfers 

involving a trust. For example, the 

Pennsylvania regime separately 

defines “ordinary trust”11 and 

“living trust”12 72 P.S. § 8101-C.  The 

Philadelphia Realty Transfer Tax 

Regulations use the term “ordinary 

trust” but does not separately 

define it.  

Both the Pennsylvania13 and 

Philadelphia14 taxing regimes 

exclude or exempt from realty 

transfer taxation a transfer of 

real property for no or nominal 

consideration to a trustee of an 

“ordinary trust” where the transfer 

of the same property would be 

excluded if the transfer were 

made directly by the grantor 

to all possible beneficiaries, 

including contingent beneficiaries.  

Pennsylvania and Philadelphia 

taxing regimes provide separate 

lists of transfers between certain 

designated family members which 

will qualify as excluded or exempt. 

The Pennsylvania statute also 

provides that a settlor’s transfer 

of real estate to a “living trust” 

for no or nominal consideration 

may be an excluded transaction; 

however, a copy of the living trust 

instrument must be presented to 

the recorder of deeds when the 

deed transferring the property is 

recorded.15 While at first glance 

this may appear to provide an 

easy avenue for a transfer of 

real property to a Pennsylvania 

revocable trust to qualify as 

exempt from Pennsylvania 

realty transfer tax, a closer 

review indicates that might not 

be necessarily so. The taxing 

authorities want to make sure the 

terms of the trust meet the stringent 

terms of a “living trust” as defined 

under 72 P.S. § 8101-C and its 

regulations (61 Pa. Code §91.101). 

In applying these provisions to 

the transfer of Pennsylvania 

sitused property to a revocable 

trust, much less a joint revocable 

trust, consideration should be 

given to the 2023 decision of 

the Commonwealth Court in 

Ebersole v. Commonwealth, 303 

A.3d. 546, 360 F.R. 2020 (Cmwlth. 

10/10/2023). This case involved 

review of a Chester County 

Orphans’ Court’s decree, which 

8	 See Pennsylvania Department of Revenue, Pennsylvania Realty Transfer Tax, No. RTT-04-020, Transfer to Revocable Trust, dated 07.21.2004, for 
a discussion of the analysis required to determine whether marital interests in real property owned by a husband and wife, which they each 
individually conveyed to their respective own revocable trusts, will be excluded from the Pennsylvania Realty Transfer Tax.  

9	 The Pennsylvania realty transfer tax rate remains at 1% on the value of the realty conveyed (see 72 P.S. §8102-C); however, the Philadelphia 
realty transfer tax rate increased to 3.578% effective for transfer from July 1, 2025 (see The Philadelphia Code §19-1403(1)(j).  

10	 The Pennsylvania Trust Act defines “revocable trust” under 20 Pa.C.S.§ 7701, et. al., but does not refer to the terms “ordinary trust” or “living 
trust.” 

11	 72 P.S. § 8101-C; 61 Pa. Code §91.101.

12	 72 P.S. § 8101-C; 61 Pa. Code §91.101.

13	 See 72 P.S. § 8102-C.3 (8).

14	 See The Philadelphia Realty Transfer Tax Regulations Section 406. Trusts. & Section 503(b)(8). Excluded Transactions.

15	 See 72 P.S. § 8102-C.3 (8.1).

JOINT REVOCABLE TRUSTS, CONTINUED
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modified a “living trust” under 

20 Pa.C.S. §7740.6 in order to 

remove certain disqualifying 

beneficiaries so as to carry out 

the settlors’ intended objectives. 

The Commonwealth Court held 

that this court modification was 

effective to exempt the trust from 

realty transfer tax even though 

the transfer of the real estate to 

the trust and the issuance of a 

tax assessment occurred prior to 

the filing of the petition to modify 

the trust and the Orphans’ Court 

issuance of its decree. Interestingly 

a review of the Commonwealth’s 

opinion shows that this “living trust” 

had two settlors – a husband and 

wife – and there was no separate 

discussion or discussion to suggest 

that this was an issue.  

In addition, the writer was made 

aware from informed sources that 

as of the writing of this article in 

February 2026, Philadelphia may 

be revamping its regulations with 

respect to treatment of trusts 

in terms of its realty transfer tax 

regime. So, be on the lookout for 

developments in this area. 

CLOSING THOUGHTS

Consideration of a couple’s 

personal and financial situations, 

including the nature and titling of 

their assets, and their respective 

joint and individual goals should 

always be carefully reviewed 

and discussed before a decision 

is made as to whether a joint 

revocable trust makes sense for 

them. If, after consultation, the 

couple decides to have a joint 

revocable trust drafted for them, 

careful consideration should also 

be given to the overall approach 

of the joint trust, the choice of 

its dispositive provisions; and 

the nature of and comparative 

values of the assets to be used in 

funding the trust. Please note that 

this article has not discussed the 

appropriateness of each spouse 

having separate counsel represent 

them in creating and funding a 

joint revocable trust. 

JOIN A COMMITTEE

The Section’s committees depend on the steady flow of 
people, energy and ideas. 

Join one! 

 Contact the section chair:

Brian Gilboy, Esq.
Gilboy & Gilboy LLP

267-861-0531
bgilboy@gilboylaw.com
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PRACTICE POINT

A PLAYBOOK FOR YOUNG LAWYERS
BY CHRISTINA MARINOS, ESQUIRE | ALEXANDER & PELLI, LLC

Law school taught me about the 

elements of a valid will. It did not 

teach me how to sit across from a 

grieving spouse and explain their 

role in the estate administration 

process. As a junior associate 

fortunate enough to practice 

alongside attorneys with decades 

of experience, I have come to 

appreciate that many of the 

most valuable lessons are not 

found in statutes, rules, or cases. 

Instead, they are embedded in 

the habits seasoned practitioners 

model every day, none of which 

appeared on any law school 

syllabus. Here is my playbook for 

junior attorneys diving into this area 

of law:

1. Put People First

As a lifelong soccer player, I often 

reflect on my favorite slogan: 

“team first.” This guiding principle 

signifies that the best interests of 

the team always take priority over 

individual goals. In legal practice, 

the attorneys I most admire 

operate under a similar philosophy: 

“people first.” 

At the heart of every estate 

planning and estate administration 

matter is not simply a collection of 

assets, but a living, breathing family 

tree. That tree is best watered by 

taking care of the people who 

form its branches.

Estate administrations often begin 

in the immediate aftermath of 

loss, and estate planning forces 

clients to grapple with their own 

mortality, both of which require 

emotionally intelligent attorneys to 

help guide clients through difficult 

conversations with empathy and 

expertise while also navigating 

complex family dynamics and at 

times, longstanding tensions.

We can practice a “people 

first” approach by (1) listening 

with intention, (2) asking neutral 

questions to uncover the root 

of a client’s concern, and (3) 

acknowledging clients’ emotions 

rather than rushing past them.

The most seasoned attorneys in this 

practice area are not only subject 

matter experts; they are steady 

anchors in a storm of emotionally 

charged legal situations. They 

skillfully navigate heavy emotions, 

intricate family webs, and a wide 

range of personalities, all while 

keeping the people at the heart of 

every matter.  

2. Master the Friendly Follow-Up

Executors, trustees, and 

beneficiaries are often grieving 

and overwhelmed, leading many 

to forget important deadlines 

or overlook requests. Clear 

communication is essential, but 

the first communication is simply 

the starting point. One of the most 

underrated skills is polite follow-

up that promotes clarity and 

timeliness.

I have learned the importance 

of following up both externally 

with clients and internally with 

colleagues to prevent minor 

oversights from becoming major 

problems. A “friendly” tone 

that communicates respect, 

professionalism, and attentiveness 

is usually sufficient.

We can master the art of 

the friendly follow-up by: (1) 

calendaring automatic reminders 

to check back in with colleagues 

or clients after we send an initial 

communication, (2) maintaining 

a list of action items that are 

“pending responses” to review 

periodically, (3) scheduling 

“standing meetings” with 

colleagues where a block of time 

is designated as an open forum 

to discuss miscellaneous matters, 

and (4) checking in with clients 

periodically (i.e. biweekly, monthly, 

etc.) even if no action is imminently 

required.

I have noticed that the attorneys 

who communicate most 

effectively consistently achieve 

the best outcomes. They manage 

expectations early, clarify next 
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steps often, and ensure that 

clients understand their unique 

role within a matter. This type of 

communication reduces conflict, 

minimizes confusion, and maintains 

fluidity that brings estate planning 

and estate administration matters 

successfully across the finish line.

3. Cultivate Connection

It has been a privilege meeting 

other members of the Probate and 

Trust Section of the Philadelphia 

Bar Association. Through our 

conversations and shared 

experiences, I have observed that 

legal skills alone are not enough 

to be successful in this area of 

law. This practice is built on trust, 

professionalism, and relationships. 

As the saying goes “it takes a 

village,” and my mentors always 

emphasize the importance of 

building our own. No one is 

successful in isolation. Building 

connections helps us tap into 

a powerful network of other 

professionals including attorneys, 

financial advisors, trust officers, 

and accountants, all of whom 

add valuable perspective to the 

services we provide. 

We can cultivate connection by: 

(1) chatting with colleagues over a 

quick coffee, phone call, or virtual 

meeting, (2) introducing ourselves 

PRACTICE POINT, CONTINUED

to at least one new person at 

every networking event, and (3) 

asking the presenters questions at 

the conclusion of CLE events. 

Take time to plant these seeds 

now. You never know where a 

connection may lead! 

Conclusion

In closing, I have come to 

appreciate that people, 

communication, and connection 

are integral to trusts and estates 

practice. Law school provided a 

strong doctrinal foundation, but 

witnessing the daily practices of 

veteran attorneys has added 

color to that framework. The 

opportunity to observe and learn 

from experienced members of 

our Section has instilled in me 

that trusts and estates, at its core, 

is a people-centered practice 

grounded in trust, built through 

thoughtful communication, and 

strengthened by our networks. 

If you are new to this field, try 

leading clients with empathy, 

communicating clearly, and 

cultivating connections within the 

community. These lessons were 

not on any law school syllabus, but 

they are found in the unspoken 

playbook passed down by experts 

in our field, shaping the next 

generation of trusts and estates 

attorneys.
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CASE SUMMARY FROM THE ORPHANS’ COURT LITIGATION COMMITTEE 
U.S. v. Heppner: Another Pothole for the Pennsylvania Fiduciary 

BY RICHARD L. HOLZWORTH, ESQUIRE | HECKSCHER, TEILLON, TERRILL & SAGER, P.C.

Much has been written in recent 

years on artificial intelligence 

and the legal profession.  A 

quick ChatGPT search will yield 

a seemingly endless supply of 

ethics options reminding attorneys 

of their duties under applicable 

rules of professional responsibility, 

court orders bench-slapping 

lawyers for citing hallucinated 

cases, and articles condemning 

(or touting) the use of AI.  Aside 

from stern guidance that it is bad 

to cite cases which do not exist, 

rarely has there been judicial 

guidance giving directions on 

how to navigate around these 

AI-generated obstacles to the 

practice of law.  Much like the 

PhilaOEM text messages during 

the great nor’easter of 2026, 

the United States District Court 

for the Southern District of New 

York February 16, 2026 opinion in 

United States v. Heppner, 2026 

U.S. Dist. LEXIS 32697, 2026 WL 

436479, provided such guidance.  

In the context of the prosecution 

of securities fraud and related 

criminal charges, the court issued a 

memorandum opinion addressing 

whether a criminal defendant’s 

communications with a generative 

artificial intelligence platform are 

protected by the attorney-client 

privilege or the work product 

doctrine.  

The defendant, Bradley Heppner, 

was indicted on charges 

including securities fraud, wire 

fraud, conspiracy, making false 

statements to auditors, and 

falsifying corporate records.  

During Heppner’s arrest, FBI agents 

executed a search warrant at 

his home and seized documents 

and electronic devices, including 

more than thirty documents 

memorializing communications 

between Heppner and the 

generative AI platform “Claude,” 

operated by Anthropic.  These 

communications occurred after 

Heppner had received a grand 

jury subpoena and was aware 

he was the target of a criminal 

investigation.  Heppner created 

these AI documents on his own 

initiative, without direction from 

his counsel, to outline defense 

strategy and potential arguments 

in anticipation of indictment.

Heppner’s counsel asserted 

privilege over the AI generated 

documents, claiming they included 

information learned from counsel, 

were created for the purpose of 

obtaining legal advice, and were 

later shared with counsel.  The 

prosecution moved for a ruling 

that the AI documents were not 

protected by attorney-client 

privilege or the work product 

doctrine.

The court held that 

communications with a generative 

AI platform (i.e., the inputting 

of queries and information, and 

the outputting of AI-generated 

responses) are not protected 

by attorney-client privilege 

because, first and foremost, 

such communications are not 

between the client and an 

attorney.  Indeed, a generative 

AI platform is not an attorney, nor 

can it be considered one.  The 

communications also were not 

made for the purpose of obtaining 

legal advice from an attorney.  

Claude expressly disclaims 

providing legal advice and 

recommends consulting a qualified 

attorney.  

Additionally, the court concluded 

that there was no confidentiality 

as Claude’s privacy policy 

explicitly states that user inputs 

and outputs may be collected, 

used for training, and disclosed 

to third parties, including 

regulatory authorities. Under 

these circumstances, users have 

no reasonable expectation of 

confidentiality.  Thus, even if 

privileged information was input 

into the AI platform, any privilege 

was waived by sharing it with a 

third party.
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In evaluating the work product 

doctrine claim, the court 

found that the work product 

doctrine did not apply to the AI 

communications because the 

materials were not prepared by 

or at the direction of counsel, nor 

did they reflect counsel’s mental 

processes or strategy.  In seeking 

information from Claude, Heppner 

acted independently, not at the 

direction from counsel.  

It is quite likely Pennsylvania courts 

would reach a decision similar to 

that of the United States District 

Court for the Southern District of 

New York in Heppner.  While the 

attorney-client privilege protects 

communications between a 

lawyer and a client exchanged 

for the purpose of obtaining or 

providing legal advice, it is well-

settled that disclosure of otherwise 

privileged communications to 

third parties waives the privilege.  

See 42 Pa.C.S. §5928; Nationwide 

Mut. Ins. Co. v. Fleming, 992 A.2d 

65 (Pa. 2010); In re Thirty-Third 

Statewide Investigating Grand 

Jury, 86 A.3d 204, 216 (Pa. 2014).  

Likewise, protections under the 

attorney work product doctrine 

are not absolute.  This doctrine 

precludes disclosure of the mental 

impressions, conclusions, opinions, 

memoranda, notes, summaries, 

legal research, or legal theories 

of a party’s attorney, and under 

certain circumstances can be 

waived or may not apply.  See 

Pa.R.C.P. 4003; In re Hempt, 348 

A.3d 1124 (Pa. Super. 2025).  Thus, 
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under Pennsylvania law, the 

defendant in Heppner was not 

likely to have faired much better.  

Assuming Pennsylvania courts 

would adopt the reasoning of 

Heppner, Pennsylvania fiduciaries 

and their counsel would need to 

contend with another pothole 

in the already bumpy road of 

attorney-client privilege.  In 2022, 

Pennsylvania appellate courts 

expressly recognized the existence 

of a “fiduciary exception” to the 

attorney-client privilege.  Under 

this exception, communications 

between a fiduciary and 

an attorney regarding the 

administration of the trust or 

estate are not protected by the 

attorney-client privilege as to 

beneficiaries.  In re Trust of Scaife, 

276 A.3d 776 (Pa. Super. 2022).  

However, the exception does not 

extend to communications where 

the fiduciary seeks legal advice 

in anticipation of litigation or to 

defend against claims of breach of 

fiduciary duty.  Id.

Considering the holdings of 

Heppner and In re Trust of Scaife, 

it may be prudent for attorneys 

representing fiduciaries in 

Pennsylvania to counsel clients on 

the use of generative AI platforms 

(e.g., ChatGPT, Claude, or Gemini) 

when administering estates and 

trusts.  Even if communications with 

AI platforms were considered to be 

privileged, such communications 

would likely be discoverable by 

beneficiaries under the fiduciary 

exception as records of the 

administration.  If a client were to 

input into an AI platform otherwise 

privileged communications, 

such as communications in 

anticipation of litigation, the client 

could unknowingly waive the 

attorney-client privilege making 

the information discoverable by 

disgruntled beneficiaries.  

The use of generative AI by 

fiduciaries for trust/estate 

administration gives rise to 

potential risk outside of the context 

of attorney-client privilege.  For 

example, if a trustee were to use 

Claude to evaluate a beneficiary’s 

budget in considering a request 

for a discretionary distribution, 

the trustee could be breaching 

fiduciary duties, such as the duty of 

loyalty, by disclosing confidential 

and sensitive information to a third 

party, thereby exposing the trustee 

to liability.  

Certainly, the intersection of 

generative AI and the practice 

of law can feel like Roosevelt and 

Grant avenues during rush hour.  

Navigating this route requires 

lawyers to avoid potholes, both 

known and unknown, especially 

when the client is a fiduciary owing 

duties to others and legal advice 

impacts more than the client’s 

personal interests.  One path 

through this maelstrom involves 

proactive counseling as to the risks 

of using AI on both the fiduciary’s 

legal rights and the duties owed 

to beneficiaries.  Another involves 

plugging the destination into Waze 

and taking Bustleton Avenue.  
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The law regarding guardianships 

for adult, incapacitated persons 

plays a crucial role in protecting 

some of society’s most vulnerable 

individuals - those who, due to 

incapacity, are unable to make 

financial and/or medical or 

other personal care decisions 

for themselves.  In Pennsylvania, 

this area of law aims to strike 

the important balance between 

providing necessary protection 

for an incapacitated person from 

designing persons (and sometimes 

from themselves) and preserving 

that individual’s autonomy, 

self-determination and dignity.  

Accordingly, when determining 

whether a guardian needs to be 

appointed, courts will carefully 

evaluate and consider the least 

restrictive means necessary to 

meet the incapacitated person’s 

needs.  

The phrase “least restrictive 

alternative” is used throughout 

Pennsylvania’s guardianship 

statutes, contained in Chapter 

55 of the Probate, Estates and 

Fiduciaries Code (“PEF Code”), 20 

Pa. C.S. §§ 5501-55.  The statutes 

and corresponding court rules 

emphasize that guardianships 

should be utilized as a last resort 

after exhausting possible less 

restrictive alternatives.  In fact, 

purpose of the guardianship 

statutes set forth in Section 5502 of 

the PEF Code provides as follows: 

[R]ecognizing that every 

individual has unique needs 

and differing abilities, it is 

the purpose of this chapter 

to promote the general 

welfare of all citizens by 

establishing a system which 

permits incapacitated persons 

to participate as fully as 

possible in all decisions which 

affect them, which assists 

these persons in meeting 

the essential requirements 

for their physical health and 

safety, protecting their rights, 

managing their financial 

resources and developing or 

regaining their abilities to the 

maximum extent possible and 

which accomplishes these 

objectives through the use of 

the least restrictive alternative; 

and recognizing further that 

when guardianships services 

are necessary, it is important to 

facilitate the finding of suitable 

individuals or entities willing to 

serve as guardians.  20 Pa. C.S. 

§ 5502 (emphasis added).

Additionally, the Pennsylvania 

Rules of Orphans’ Court 

Procedure, found in Title 231 of 

the Pennsylvania Code, require 

that a guardianship petition 

identify whether there was an 

executed financial power of 

attorney, health care power of 

attorney, advance care directive 

or any other writing by the alleged 

incapacitated person authorizing 

another to act on their behalf, 

and the name and address of the 

person designated in any of those 

roles.  They further require that 

the guardianship petition identify 

“what less restrictive alternatives 

to guardianship were considered 

or tried, and why the alternatives 

are unavailable or insufficient.” 

Pa. O.C. Rule 14.2(a)(13); see 

20 Pa. C.S. § 5511(e).  Even 

when guardianship proceedings 

are instituted and the court 

determines that the individual is 

incapacitated and a guardianship 

is necessary, the court will carefully 

consider whether there are less 

restrictive alternatives available 

that can lend towards a limited 

guardianship over the person and/

or estate of the incapacitated 

person. 

In addition to the important goal 

of preserving an individual’s 

autonomy, self-determination 

and dignity, the availability 

of appropriate less restrictive 

alternatives to guardianship has 

the added benefit of avoiding the 

negative aspects often associated 

with guardianships.  Guardianships 
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can be expensive endeavors 

due to legal fees incurred not 

only in connection with initial 

guardianship proceedings, but 

also any subsequent proceedings 

as may be necessary, which fees 

can be incurred by counsel for 

various parties – the petitioner, the 

incapacitated person’s private 

counsel and/or court-appointed 

counsel, the guardian of the 

person and/or estate, a guardian 

ad litem, if one is appointed, etc.  

In addition, although guardianship 

proceedings are not open to the 

public, the court proceedings 

can be uncomfortable and 

often unpleasant for the alleged 

incapacitated person, who is 

required to attend the incapacity 

hearing absent the court 

finding, upon considering the 

determination of a physician or 

licensed psychologist, that that his 

or her attendance would cause 

physical or emotional harm.  See 

20 Pa. C.S. § 5511(a).  Further, 

a guardianship involves initial 

and ongoing, annual reporting 

requirements to the court, and 

possibly periodic review hearings, 

as well as additional petition 

filings for actions that require 

specific court approval (e.g., 

petitions for allowance to expend 

principal, sale or purchase of real 

property, etc.) resulting in added 

administrative tasks and costs that 

wouldn’t otherwise be necessary.

It is therefore critical for estate 

planning attorneys to advise 

clients and their families on their 

clients’ planning options regarding 

less restrictive alternatives to 

guardianship.  Such less restrictive 

alternatives often include common 

estate planning documents, such 

as general (financial) powers of 

attorney under Chapter 56 of the 

PEF Code, trusts, and advance 

health care directives or living wills 

under Chapter 54 of the PEF Code.   

Financial powers of attorney should 

be considered essential for any 

adult, as they will serve as the 

one of the primary alternatives to 

guardianship over an individual’s 

“estate” by authorizing one or 

more agents to manage an 

individual’s financial affairs.  One 

of the authors recently had to 

counsel a client in his early thirties, 

who was hesitant to grant authority 

to an agent, even his spouse, 

to execute a power of attorney 

for the purpose of avoiding 

guardianship in the event of 

unexpected incapacity.  For clients 

who are stubborn or hesitant to 

sign a power of attorney, there is 

the option of a “springing” power 

of attorney, which only becomes 

effective upon the disability or 

incapacity of the principal.  See 

20 Pa. C.S. § 5604(a).  In practice, 

however, “springing” powers 

of attorney require a medical 

determination of the principal’s 

incapacity in order for the financial 

institution to accept the power 

of attorney and allow the agent 

to act, which can be difficult to 

obtain and may require court 

intervention along the lines of an 

initial incapacity proceeding in a 

guardianship.

Another estate planning document 

that can serve as an alternative 

to guardianship of an individual’s 

estate is a revocable trust.  A 

document frequently included 

in basic estate planning, and 

widely cited for the potential 

benefit of avoiding probate, a 

revocable trust can also help 

avoid the need for a guardianship 

if it is funded during the grantor’s 

lifetime.  Often the grantor is 

named as the initial trustee, or one 

of the initial trustees along with a 

co-trustee, such as the grantor’s 

spouse.  A typical revocable 

trust permits the co-trustee, or 

the successor trustee named in 

the trust or later appointed by 

the grantor, depending on its 

terms, to make distributions for the 

grantor’s benefit in the event of 

the grantor’s incapacity.  Other 

trust arrangements, including 

irrevocable trusts established for 

the benefit of the incapacitated 

person can also help avoid 

guardianship, or lend support 

for a limited guardianship of the 

estate (e.g., for purposes of signing 

tax returns, etc.), and provide 

administrative flexibility without the 

same level of court-supervision as 

in a guardianship.

Health care powers of attorney 

and advance directives are also 
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important documents to have in 

place and are often considered 

first as a potential alternative to 

guardianship of an individual’s 

“person.”  Health care powers of 

attorney allow an individual to 

designate one or more agents 

or surrogates to make medical 

decisions on his or her behalf if 

such individual does not otherwise 

have the capacity to make those 

decisions on his or her own.  If a 

health care power of attorney is 

not in place, or if one is in place 

but the designated health care 

agent “is not reasonably available 

or has indicated an unwillingness to 

act and no alternate health care 

agent is reasonably available,” 

§ 5461 of the PEF Code provides 

a “backup” mechanism for the 

appointment of a health care 

representative, an individual 

who has the same authority as a 

health care agent.  The following 

individuals who are reasonably 

available may act as health care 

representative, in descending 

order of priority:  “(i) the spouse, 

unless an action for divorce is 

pending, and the adult children 

of the principal or are not the 

children of the spouse, (ii) an adult 

child, (iii) a parent, (iv) an adult 

brother or sister, (v) and adult 

grandchild, and (vi) an adult who 

has knowledge of the principal’s 

preferences and values, including, 

but not limited to, religious and 

moral beliefs, to assess how the 

principal would make health 

care decisions.”  20 Pa. C.S. § 

5461(d).  The ability for one or more 

individuals to act as health care 

representative under this statute in 

the event a health care power of 

attorney is often, but not always, 

a lesser restrictive alternative to 

guardianship of the person.

Depending on the facts and 

circumstances, having a valid 

financial and/or health care 

power of attorneys will not 

always be a lesser restrictive to 

guardianship.  In each of these 

documents, however, an individual 

has the ability to nominate and 

designate whom he or she wishes 

to serve as guardian of his or her 

estate and person, respectively, 

in the event a guardianship 

becomes necessary.  Thus, even 

if a guardianship is ultimately 

needed, these documents can be 

incredibly helpful to your preferred 

agent or agents in securing their 

appointment as guardian with the 

court (absent good cause shown 

or disqualification.

Even without some or all of the 

estate planning documents 

described above, there may be 

other alternatives to guardianship 

available.  On the financial side, 

this can include Representative 

Payees to receive and administer 

Social Security benefits and similar 

fiduciaries for Veterans Affairs 

benefits, an authorized agent 

(individual) for Achieving a Better 

Life Experience (ABLE) accounts, 

other custodial accounts or joint 

accounts, and third-party trusts.  

On the personal and medical 

side, this can include mental 

health care powers of attorney 

and advance directives under 

Chapter 58 of the PEF Code, as 

well as supported decision making 

and health care representatives 

under § 5461(d) of the PEF Code.  

Of course, it is certainly preferred 

to plan in advance of incapacity 

for the management of your 

financial, medical and personal 

affairs to ensure a smoother 

transition for not only yourself, but 

also your trusted family, friends and 

advisors you select to assume the 

incredible fiduciary responsibility.  

Thus, estate planning practitioners 

should strongly urge their clients 

to plan ahead for the possibility 

of incapacity, in addition to their 

mortality, and counsel them on the 

various options and considerations 

looking ahead while they retain the 

capacity to do so.
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