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[Editor’s Note:  Randy J. Maniloff  is an attorney at 
White and Williams, LLP in Philadelphia.  He con-
centrates his practice in the representation of insurers in 
coverage disputes over primary and excess policy obliga-
tions for various types of claims, including construction 
defect, mold, general liability (products/premises), en-
vironmental property damage, asbestos/silica and other 
toxic torts, fi rst-party property, homeowners, director’s 
& offi  cer’s liability, a variety of professional liability ex-
posures, including medical malpractice, media liability, 
community associations, public offi  cial’s liability, school 
board liability, police liability, computer technology lia-
bility, managed care and additional insured/contractual 
indemnity issues.  Th e author expresses his appreciation 
to fi rm partner Gale White for her invaluable assistance 
in the preparation of this article.  Th e views expressed 
herein are solely those of the author and are not neces-
sarily those of his fi rm or its clients.  Copyright 2005 by 
the author.]

An insurance claims manager says to a customer, 
“Th ank you for your patronage, Mr. Smith.  I wish 
we had twenty policyholders just like you.”  “Gee, it’s 
nice to hear you say that,” Mr. Smith replied.  “But I 
have to admit, I’m kind of surprised.  As you know, 
I make many claims and my premium payments are 
always late.”  “Th at’s OK,” the claims manager replied.  
“We’d still like twenty customers just like you.  Th e 
problem is, we have two hundred.”1

Insurance is about one thing  — claims.  So it 
shouldn’t come as a surprise to anybody that there 

are a lot of them.  One consequence of so many 
claims is that a large number of decisions addressing 
insurance coverage — likely in the thousands — are 
collectively issued each year by all levels of state and 
federal courts.  I am once again grateful to Mealey’s 
Litigation Report: Insurance for the opportunity to 
make the case for ten decisions from this huge pool 
from the year gone by that are likely to play a signifi -
cant part in shaping the insurance coverage landscape 
in the years ahead.      
         
As stressed in prior editions of this commentary, 
there is nothing scientifi c or democratic about the 
method used to select these cases.  It is an entirely 
subjective process based generally on the following 
criteria.  Each decision (i) is (for the most part) from 
a state supreme court or circuit court of appeal; (ii) 
addresses a coverage issue that has the potential to 
aff ect a large number of future claims; and (iii) either 
alters a previously held position or sheds light on a 
burgeoning issue.    

Th e following were the ten most signifi cant insurance 
coverage decisions in 2005 (listed in the order that 
they were decided):  

General Agents Insurance Company of America v. 
Midwest Sporting Goods Company — Illinois Su-
preme Court put the kibosh on an insurer’s attempt 
to recover defense costs following a declaration that 
the insurer had no duty to defend.  But the Califor-
nia and Montana Supreme Courts disagreed.  Th e 
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Texas Supreme Court allowed reimbursement in the 
indemnity context in Excess Underwriters at Lloyd’s, 
London v. Frank’s Casing Crew & Rental Tools.

State Fire and Tornado Fund of the North Dakota 
Insurance Department v. North Dakota State Uni-
versity — North Dakota Supreme Court addressed a 
key coverage issue concerning Hurricane Katrina fi ve 
months before the fi rst raindrop in New Orleans.  It 
doesn’t get much more prescient than this.  

Nav-Its, Inc. v. Selective Insurance Company of 
America — New Jersey Supreme Court fi nally ended 
its silence on the absolute pollution exclusion.  Th e 
high court limited the exclusion to the Swamps of 
Jersey.  An absolute pollution exclusion honorable 
mention goes to Th e Quadrant Corporation, et al. v. 
American States Insurance Company, in which the Su-
preme Court of Washington told policyholders: How 
do you like them apples?  Bonus case — Judge Alito 
on the sudden and accidental pollution exclusion.  

Liberty Mutual Insurance Company v. Treesdale, 
Inc. — Liberty Mutual got back up on the horse 
after Spaulding Composites and sought to enforce its 
non-cumulation clause.  Th ird Circuit’s response: 
Money does not grow on Treesdale.  Honorable men-
tion to Hiraldo v. Allstate Insurance Company — New 
York Court of Appeals addressed a non-cumulation 
clause. 

Th e Goodyear Tire & Rubber Co. v. Dynamic Air, 
Inc. — Minnesota Supreme Court ruled that a party 
insured by an insolvent insurer remained liable for any 
portion of the claim between the maximum amount 
available from the guaranty association ($300,000) 
and the liability limit of the insolvent insurer’s policy.  
Th is question will soon be decided by the New Jersey 
Supreme Court.

Chelsea Associates, LLC v. Laquila-Pinnacle — 
New York Appellate Division gave insurers one more 
reason to adopt ISO’s recent additional insured en-
dorsements that preclude coverage for an additional 
insured’s sole negligence. 

BP America, Inc. v. State Auto Property & Casualty 
— Supreme Court of Oklahoma issued a treatise on 
the distinction between the phrases “any insured” and 
“the insured” as used in policy exclusions.   

Taurus Holdings, Inc. v. USF&G — Florida Su-
preme Court addressed whether liability policies is-
sued to gun manufacturers were triggered for suits by 
municipalities.  Th e court’s comprehensive discussion 
of the phrase “arising out of” also made the decision 
signifi cant.   

Hooters of Augusta v. American Global Insurance 
Company — Eleventh Circuit fi red the latest (but not 
most signifi cant) shot in the see-saw battle over the 
availability of advertising injury coverage for junk faxes.  
Th e real shelling over this issue took place in Illinois.        

The Ten Most Significant Insurance
Coverage Decisions In 2005

General Agents Insurance Company of America, 
Inc. v. Midwest Sporting Goods Company, et al., 
215 Ill. 2d 146, 828 N.E.2d 1092 (2005); Excess 
Underwriters at Lloyd’s, London v. Frank’s Casing 
Crew & Rental Tools, Inc., 2005 Tex. LEXIS 418

In Midwest Sporting Goods, the Illinois Supreme 
Court answered whether an insurer that reserved its 
rights to do so was entitled to reimbursement of its 
costs to defend an insured in an underlying action in 
which it was later judicially determined that no duty 
to defend was owed.  

General Agents Insurance Company of America 
(Gainsco) funded the defense of Midwest Sporting 
Goods in an underlying action brought by the City 
of Chicago alleging that Midwest created a public 
nuisance by selling guns to inappropriate persons.  
Midwest Sporting Goods at 1093.  Gainsco funded the 
defense subject to a reservation of rights, specifi cally 
informing the insured that such rights “include[ed] 
the right to recoup any defense costs paid in the event 
that it is determined that the Company does not owe 
the Insured a defense in this matter.”  Midwest Sport-
ing Goods at 1095.  

Gainsco fi led an action seeking a declaration that it 
did not owe Midwest Sporting Goods a defense in the 
underlying City of Chicago litigation and that Gain-
sco was entitled to recoup all defense costs paid to 
Midwest’s counsel in the litigation.  It was ultimately 
determined that Gainsco did not owe a defense to 
Midwest because the plaintiff s in the underlying liti-
gation were seeking damages for economic loss and 
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not bodily injury.  Th at decision was affi  rmed by the 
Illinois Appeals Court and Midwest did not seek fur-
ther review.  Midwest Sporting Goods at 1094–1095.            

Having established that no duty to defend Midwest 
was owed, the trial and appeals courts also held that 
Gainsco, which reserved its right to recoup defense 
costs, was now entitled to their recovery.  Th at issue 
made its way to the Illinois Supreme Court.  

Midwest argued before the Supreme Court that the 
Gainsco policy contained no provision allowing for 
the recovery of defense costs.  Gainsco’s position was 
that this argument must fail because, following the 
courts’ determination that no duty to defend was 
owed, there was no contract governing the parties’ 
relationship.  Midwest Sporting Goods at 1097.  

Th e court acknowledged that other jurisdictions allow 
an insurer to recover defense costs from its insured 
where the insurer provides a defense under a reserva-
tion of rights, including the right to recoup defense 
costs, the insured accepts the defense and a court 
subsequently determines that the insurer did not owe 
a defense.  Midwest Sporting Goods at 1100.  Nonethe-
less, the Illinois Supreme Court determined to follow 
the minority position.

Among other cases, Midwest Sporting Goods relied 
on Terra Nova Insurance Company v. 900 Bar, Inc., 
887 F.2d 1213 (3rd Cir. 1989), in which the court 
explained that, despite what other courts may think, 
unjust enrichment is not an appropriate theory to 
support the recovery of defense costs:     

A rule permitting such recovery would be 
inconsistent with the legal principles that 
induce an insurer’s offer to defend under 
reservation of rights.  Faced with uncertainty 
as to its duty to indemnify, an insurer off ers 
a defense under reservation of rights to avoid 
the risks that an inept or lackadaisical defense 
of the underlying action may expose it to 
if it turns out there is a duty to indemnify.  
[footnote omitted].  At the same time, the 
insurer wishes to preserve its right to contest 
the duty to indemnify if the defense is unsuc-
cessful.  Th us, such an off er is made at least as 
much for the insurer’s own benefi t as for the 
insured’s.  If the insurer could recover defense 

costs, the insured would be required to pay 
for the insurer’s action in protecting itself 
against the estoppel to deny coverage that 
would be implied if it undertook the defense 
without reservation.

Midwest Sporting Goods at 1102, quoting Terra Nova 
at 1219-1220.

Th e Illinois Supreme Court also rejected Gainsco’s 
argument that, following the lower courts’ decision 
that no duty to defend existed, there was no contract 
governing the parties’ relationship.  Th e Supreme 
Court noted that the problem with this argument was 
that Gainsco was defi ning its duty to defend based on 
the outcome of the declaratory judgment action, yet 
an insurer’s duty to defend arises as soon as damages 
are sought.  Midwest Sporting Goods at 1103.    

Despite its conclusion, the Illinois Supreme Court 
did not rule out the possibility of an insurer recov-
ering defense costs under diff erent circumstances:  
“Certainly, if an insurer wishes to retain its right to 
seek reimbursement of defense costs in the event it 
later is determined that the underlying claim is not 
covered by the policy, the insurer is free to include 
such a term in its insurance contract.  Absent such 
a provision in the policy, however, an insurer cannot 
later attempt to amend the policy by including the 
right to reimbursement in its reservation of rights let-
ter.”  Midwest Sporting Goods at 1103.

Whether insurers would take the Illinois Supreme 
Court’s advice and include a provision in their 
policies that permits recovery of defense costs seems 
questionable.  Any insurer with such a policy would 
be at a competitive disadvantage in the marketplace.  
And even if the policy’s premium were reduced to 
address this problem, the insurer’s ability to actually 
recover signifi cant defense costs in an appropriate 
case would be by no means a guaranty.  Recovery of 
defense costs would be tied to the insured’s fi nancial 
ability to re-pay.  Th us, insurers would be accepting 
less premium, but with no assurance of realizing the 
benefi t of their bargain.  However, by noting that 
recovery of defense costs — even in the absence of a 
specifi c policy provision aff ording such right — is the 
majority view, Midwest Sporting Goods may still infl u-
ence some insurers’ views on this issue.  Not to men-
tion that three weeks before Midwest Sporting Goods 
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was decided, the Montana Supreme Court upheld an 
insurer’s right to recover defense costs.2  What’s more, 
the California Supreme Court addressed the issue last 
year and held that an insurer was entitled to defense 
cost reimbursement.3  

It certainly was a busy year for courts addressing reim-
bursement.  In Excess Underwriters at Lloyd’s, London 
v. Frank’s Casing Crew & Rental Tools, Inc., the Texas 
Supreme Court, in a landmark decision,4 addressed 
the issue in the indemnity context.  Frank’s Casing 
involved coverage for a drilling platform fabricated 
by Frank’s Casing Crew and Rental Tools that col-
lapsed several months after being installed in the Gulf 
of Mexico.  Frank’s Casing had a $1 million primary 
liability policy and a $10 million excess policy from 
London companies and Lloyd’s.  Th e primary insurer 
retained counsel for Frank’s Casing.  Th e excess insur-
ers issued reservation of rights letters, asserting that 
certain of the underlying plaintiff ’s (ARCO) claims 
were not covered.  Frank’s Casing at *2-*3.

After the second day of trial in the underlying action, 
Frank’s Casing’s in-house counsel contacted ARCO 
and requested that it make a settlement demand with-
in the excess policy’s limits.  ARCO responded with a 
$7.5 million demand, which Frank’s Casing commu-
nicated to the excess underwriters, accompanied by a 
demand that they accept the off er, thus “Stowerizing” 
the excess insurers.  Frank’s Casing at *4.  

Under G.A. Stowers Furniture Company v. American 
Indemnity Company, 15 S.W.2d 544 (Tex. App. 
1929), an insurer’s refusal to accept a settlement de-
mand is unreasonable if (1) the claim against the in-
sured is within the scope of coverage; (2) the demand 
is within the policy limits; and (3) the terms of the 
demand are such that an ordinarily prudent insurer 
would accept it, considering the likelihood and degree 
of the insured’s potential exposure to an excess judg-
ment.  Frank’s Casing at *14.      

Th e excess insurers agreed that the case should be 
settled for this amount and stated that they would 
fund the settlement up to $7.5 million, less any con-
tribution from the primary carrier, if Frank’s Casing 
expressly agreed that all coverage issues would be 
resolved at a later date.  Frank’s Casing refused and 
sent a second letter demanding that the excess insurers 
accept ARCO’s settlement off er.  Th e excess insurers 

advised Frank’s Casing that they would pay $7.5 mil-
lion to settle the case, less any contribution from the 
primary carrier, and seek reimbursement from Frank’s 
Casing.  And that’s what they did.  Frank’s Casing at 
*4-*5.  

Th e Texas Supreme Court’s opinion addressing the 
propriety of the insurers’ right to reimbursement of 
the settlement payment is lengthy and complex.  In 
addition to the majority opinion, there are three con-
curring opinions.  At its core, the Frank’s Casing court 
held that, under the following circumstances, an in-
surer has a right to reimbursement if it has timely as-
serted a reservation of rights, notifi ed the insured that 
it intends to seek reimbursement and paid to settle 
claims that were not covered:  (1) when an insured 
has demanded that its insurer accept a settlement of-
fer that is within policy limits, or (2) when an insured 
expressly agrees that the settlement off er should be 
accepted.  Frank’s Casing at *11.

Th e various opinions in Frank’s Casing provided sev-
eral rationales for the result.  Even the majority opin-
ion relied on more than one reason.  Th e principal 
basis for the majority opinion was that the insured 
should not be allowed to use a Stowers demand to cre-
ate coverage that otherwise did not exist.  Th e court 
stated:  “[D]enying a right of reimbursement once an 
insured has demanded that an insurer accept a reason-
able settlement off er from an injured third party can 
signifi cantly tilt the playing fi eld.  Th e insurer would 
have only two options.  It could refuse to settle and 
face a bad faith claim if it is later determined there 
was coverage.  Or it could settle the third-party claim 
with no right of recourse against the insured if it is 
determined there was no coverage, which eff ectively 
creates coverage where there was none.”  Frank’s Cas-
ing at *16-*17.         

Elaborating on its fairness theme, the majority in 
Frank’s Casing stated: 

When there is a coverage dispute and an in-
sured demands that its insurer accept a settle-
ment off er within policy limits, the insured is 
deemed to have viewed the settlement off er 
as a reasonable one.  If the off er is one that 
a reasonable insurer should accept, it is one 
that a reasonable insured should accept if 
there is no coverage.  Th e insured knows that 
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if the case is not settled, a judgment may be 
rendered against it for which there is no insur-
ance coverage.  ***  Requiring an insured to 
reimburse its insurer for settlement payments 
if it is later determined there was no coverage 
does not prejudice the insured.  Th e insured’s 
substantial exposure to a judgment against it 
greater than the settlement amount has been 
eliminated, at its insistence, and by its own 
admission the settlement amount was reason-
able.  ***  From the insured’s point of view, it 
is in precisely the same position it would have 
been in absent any insurance policy, except 
that the insurer is now the insured’s creditor 
rather than the injured third party.   

Frank’s Casing at *14-*15.

Frank’s Casing is the kind of decision that causes poli-
cyholder counsel to have meltdowns.  Of course, for 
insurers, it is equally top popping for “[i]nsurance 
coverage [to] be created where none exists merely be-
cause an insured could not aff ord to pay a judgment 
if the case were tried or to fund a settlement demand 
from an injured third party.”  Frank’s Casing at *15.

Insurers are frequently confronted with offers to 
settle cases that make sense to all concerned, yet are 
clouded by uncertainties over the availability of cover-
age.  Frank’s Casing enables the insurer and insured to 
eliminate the risk of an excess verdict by settling the 
underlying action while maintaining the status quo 
concerning potential coverage.  As the court stated, 
“From the insured’s point of view, it is in precisely 
the same position it would have been in absent any 
insurance policy, except that the insurer is now the 
insured’s creditor rather than the injured third party.”  
Id.  And, in fact, having the insurer and not the in-
jured third party as its creditor may actually place the 
insured in a better position.  After all, if there are un-
certainties over the availability of coverage, an insurer 
may be more willing than the injured third party to 
use this dispute as the basis to reach a compromise 
with the insured.  Th us, the insured’s reimbursement 
obligation may be less than the amount paid by the 
insurer to settle the underlying action.    

State Fire and Tornado Fund of the North Dakota 
Insurance Department v. North Dakota State Uni-
versity, 694 N.W. 2d 225 (N.D. 2005)

Th ere is little doubt that Hurricane Katrina was the 
story of the year for the insurance industry (and the 
nation as well).  Th e Gulf Coast is promising to re-
build and insurance dollars stand to play a signifi cant 
role in that process.  How signifi cant?  It depends in 
whose crystal ball you are looking.  Th e industry’s 
actual exposure still remains anyone’s guess.  Towers 
Perrin’s projection of “insured losses” runs as high as 
$55 billion.         

While Katrina’s fi nal price tag is a long way off , this 
much is certain — the nuts and bolts of the adjusting 
process is an arduous task.  Each Hurricane Katrina 
insurance claim will have unique features, but a com-
mon one that has emerged in the fi rst few months 
since Katrina made landfall is the inter-play between 
damage caused by wind and rain versus fl ooding.  Th e 
issue is this:  In the case of a hurricane, private insur-
ance typically covers damage caused by wind and rain, 
but not fl ooding.  Instead, fl ood damage is covered by 
policies issued by the National Flood Insurance Pro-
gram — a government subsidized insurance program 
that is administered by FEMA.  

However, it has been reported that only one-fi fth of 
homes and businesses in Mississippi in the areas most 
at risk for fl ooding were covered by fl ood-insurance 
policies.  In the case of Louisiana, just less than half of 
such properties were covered.  Th us, many people that 
purchased homeowners and business property poli-
cies are nonetheless uninsured for their fl ood losses.  
Th e prospect of signifi cant uninsured losses did not 
go down as easy as a Pat O’Brien’s Hurricane.  To the 
contrary, no time was wasted in bringing litigation to 
preclude insurers from relying on their policies’ fl ood 
exclusions to disclaim coverage.  

Th e most well-publicized of these several suits has 
been the one brought by the Attorney General of 
Mississippi.  See Jim Hood, Attorney General for the 
State of Mississippi v. Mississippi Farm Bureau In-
surance, et al., Chancery Court of Hinds County, 
Mississippi, No. G2005-1642.  The most ambi-
tious is the one fi led in federal court in Mississippi 
against several major oil companies, asserting that 
these companies are responsible for global warming, 
which allegedly created the conditions to enable 
Hurricane Katrina to form.  Th erefore, so the argu-
ment goes, the oil companies are responsible for 
the damage that Katrina caused.  I am not making 
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this up.  See Ned Comer, et al. v. Nationwide Mutual 
Insurance Company, United States District Court for 
the Southern District of Mississippi, No. 1:05-cv-
00436.  In still another suit it is alleged that the 
fl ood exclusion is inapplicable because the dominant 
and effi  cient cause of the loss was the breach of the 
levees in New Orleans.  See Gladys Chehardy, et al. v. 
Louisiana Insurance Commissioner J. Robert Wooley, et 
al., 19th Judicial District Court, East Baton Rouge 
Parish, Louisiana, No. 5364541.  And just as this 
article was going to press it was reported that Missis-
sippi Senator Trent Lott and his wife have sued State 
Farm seeking coverage for their Pascagoula home 
that was destroyed by Katrina.  According to Th e 
Wall Street Journal Online, “Th e suit argues that the 
policy’s defi nition of hurricane and its use of the term 
‘storm system’ contemplates not only damage from 
hurricane winds, but also . . . ‘storm surge.’”5   

In the fi rst-party property context, some courts have 
adopted the doctrine of “effi  cient proximate cause,” 
which provides that if a covered peril causes an ex-
cluded peril, coverage is available even for the damage 
caused by the excluded peril.  Th is is a principal argu-
ment being made by those seeking to preclude the 
applicability of the fl ood exclusion.  For example, in 
the Mississippi Attorney General’s suit, he alleges that 
the fl ood exclusion contradicts Mississippi common 
law, “which mandates that full coverage be provided 
if the proximate and effi  cient cause of the damage 
(i.e., hurricane wind) is covered . . . even if other 
‘non’ covered causes also contributed to the loss.”  
Hood complaint at ¶27.  As Mr. Hood stated in a 
November 19th Op-Ed in Th e New York Times:  “It’s 
true that many of these policies exclude specifi c types 
of water damage unrelated to hurricane winds, like 
the damage caused by tidal waves or windblown rain.  
But to extend such exclusions to the damage caused 
by a storm surge, which is the direct consequence of 
hurricane winds, is unconscionable and illegal, at least 
here in Mississippi.”6    
 
One fl aw in these various “effi  cient proximate cause” 
arguments is that homeowners and business property 
policies very likely contain language stating that fl ood 
damage is excluded, regardless of how it was caused.  
Th is is referred to as an “anti-concurrent causation” 
clause.  One common example of such language is as 
follows:  “We will not pay for loss or damage caused 
directly or indirectly by any of the following.  Such 

loss or damage is excluded regardless of any other 
cause or event that contributes concurrently or in 
any sequence to the loss.”  See ISO Form CP 10 30 
04 02.    

So while there are no doubt various theories that can 
be advanced as to what caused Katrina’s fl ood dam-
age, such arguments will not obviate the fl ood exclu-
sion under a policy that states that fl ood damage is 
excluded, regardless of the cause.                   

Another fl aw in the argument that “effi  cient proxi-
mate cause” precludes the applicability of flood 
exclusions for Katrina claims was pointed out by the 
Supreme Court of North Dakota in State Fire and 
Tornado Fund of the North Dakota Insurance Depart-
ment v. North Dakota State University.  Th e North 
Dakota high court addressed coverage for damage 
caused by a severe rainstorm that struck Fargo in June 
2000.  Water on the surface of the ground outside the 
FargoDome began cascading through its loading dock 
doors and more than eight feet of water eventually 
covered the fl oors of the Dome.  Signifi cant amounts 
of water from the FargoDome made its way to a 
NDSU heating plant and computer center through a 
4,295 foot-long steam tunnel.  NDSU’s insurers dis-
claimed coverage on the basis that the water damage 
was excluded by their policies’ fl ood and surface water 
exclusions.  NDSU challenged these determinations, 
arguing that the water lost its status as “surface water” 
when it entered the steam tunnel, heating plant and 
computer center.

Th e Supreme Court of North Dakota did not agree.  
Instead, the court held that “surface water does not 
lose its character as surface water simply by being 
artifi cially channeled underground.”  North Dakota 
State University at 233.  After examining several courts 
nationally that have confronted the surface water is-
sue, the North Dakota high court agreed with the 
lower court’s reasoning:

Similar to the Smith case, this Court fi nds 
that the water that entered the FargoDome 
was surface water.  Prior to entering the 
FargoDome, the rainwater accumulated in 
the Fargo area without forming a defi nite 
body of water.  Th e subsequent traverse into 
the Steam Tunnel did not change the water’s 
character by following a defi ned watercourse, 
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in part because the Steam Tunnel was never 
meant to carry water, unlike the trenches 
in Heller.  It would be no diff erent than if 
surface water had entered the fi rst fl oor of 
a house and percolated into the basement 
through a stairwell.  It would be absurd to 
classify a stairwell as a channel, or that the 
water’s character had changed from surface 
water to water within a system.  In the same 
fashion water entering the Steam Tunnel did 
not change the character of the surface water 
which inundated the FargoDome.

North Dakota State University at 232-233.7  
               
Turning to the argument being made in the Katrina 
context, NDSU asserted that the lower court failed 
to consider all of the events in the chain of causation 
leading to water entering and damaging the steam 
tunnel, the heating plant and the computer center.  
According to NDSU, there were four “links” in the 
“chain of causation:” (1) the “rain;” (2) the “accumu-
lation of surface water that occurred on and around 
the NDSU campus;” (3) the “water diversion into 
the basement of the FargoDome, which could not be 
fl ood or surface water;” and (4) the “non-excluded 
water that suddenly entered NDSU’s otherwise dry, 
underground Steam Tunnel.”  NDSU claimed that a 
jury should have been allowed to determine which of 
these events was the effi  cient proximate cause.  North 
Dakota State University at 234.  

Th e Supreme Court of North Dakota did not agree 
and rejected the insured’s argument that the lower 
court erred in failing to apply the “effi  cient proximate 
cause” doctrine.  Th e court stated: “Th e fact that the 
water took 9 to 10 hours to reach the IACC [comput-
er center] and Heating Plant is irrelevant.  Th e length 
of time was merely a result of one continuous fl owing 
of the water. *** Th e undisputed facts establish that 
surface water, an excluded peril under both insur-
ance policies, was the only cause of water damage to 
the steam tunnel, the heating plant, and the IACC.”  
North Dakota State University at 235.

In reaching this decision, the North Dakota State Uni-
versity court was persuaded by the Supreme Court of 
Washington’s decision in Kish, et al. v. Th e Insurance 
Company of North America, 883 P.2d 308 (Wash. 
1994).  In Kish, the court examined claims by several 

insureds against several insurers for damage to their 
homes when fl ood waters overtopped the protective 
dikes surrounding the Stanwood sewage lagoon in 
Stanwood, Washington.  Each of the policies at issue 
contained an exclusion for loss resulting directly or 
indirectly from water damage, which was defi ned, in 
part, to include fl ood and overfl ow of a body of water.  
Th e coverage case went to trial on the issue of the “effi  -
cient proximate cause” of the damage to the plaintiff s’ 
houses, which the jury concluded was “record break-
ing rainfall in the Stillaguamish basin.”

Th e insurers argued on appeal that the trial court 
erred in ruling that rain was a distinct covered peril 
from the excluded peril of fl ood and, thus, sending 
the case to the jury for a fi nding of “effi  cient proxi-
mate cause” as between the two.   Th e Supreme Court 
of Washington agreed.  Reversing the trial court, the 
Supreme Court stated:  “Th e effi  cient proximate cause 
rule applies only where two or more independent 
forces operate to cause the loss.  ‘When, however, the 
evidence shows the loss was in fact occasioned by only 
a single cause, albeit one susceptible to various charac-
terizations, the effi  cient proximate cause analysis has 
no application.’”  Kish at 311 (citation omitted).  Th e 
Kish court held that rain and fl ood are not distinct 
perils, and, therefore, the trial court erred in sending 
the “effi  cient proximate cause” question to the jury.  
“We believe the average purchaser of insurance would 
expect that the term ‘fl ood’ would encompass rain-in-
duced fl ood.  Rain is a well-recognized and common 
part of a fl ood.”  Kish at 312.8

Nav-Its, Inc. v. Selective Insurance Company of 
America, 183 N.J. 110, 869 A.2d 929 (2005)

When it comes to a review of the year’s most sig-
nifi cant insurance coverage decisions, the pollution 
exclusion is like eating potato chips — you can’t have 
just one.  Th at’s why, in addition to this year’s selec-
tion of Nav-Its, there is also an honorable mention 
being given to the Washington Supreme Court’s deci-
sion in Th e Quadrant Corporation, et al. v. American 
States Insurance Company.  And, just for fun, on the 
eve of his confi rmation hearings, how could I resist 
taking a quick look at Judge Alito’s 1991 opinion in 
Northern Insurance Company of New York v. Aardvark 
Associates, Inc. where he addressed that pivotal litmus 
test issue for Supreme Court nominees — the sudden 
and accidental pollution exclusion.   
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Th e New Jersey Supreme Court was in on the ground 
fl oor when it comes to the “sudden and accidental” 
pollution exclusion.  Its controversial 1993 deci-
sion in Morton International, Inc. v. General Accident 
Insurance Company, 629 A.2d 831 (N.J. 1993) was 
one of the earlier state supreme courts to address the 
issue.  But it has been a much diff erent story for the 
“absolute” pollution exclusion.  Curiously, despite 
the absolute pollution exclusion being the subject of 
hundreds of court decisions nationally since the early 
1990s, and the New Jersey Supreme Court’s fondness 
for insurance coverage issues — especially environ-
mental — the New Jersey high court has been a very 
late-bloomer on the subject.  

In April, the New Jersey Supreme Court fi nally spoke 
up on the absolute pollution exclusion.  In Nav-Its, 
Inc. v. Selective Insurance Company of America, the 
court held that the absolute pollution exclusion con-
tained in a commercial general liability policy did not 
apply to preclude coverage for bodily injury caused by 
exposure to toxic fumes.  

Th e facts of the case are simple.  Nav-Its, a construc-
tion contractor, hired a subcontractor to perform 
painting, coating and fl oor sealing work at a shopping 
center.  A physician with offi  ce space in the shopping 
center was allegedly exposed to fumes that were re-
leased while the coating/sealant work was being per-
formed.  As a result, he allegedly suff ered from nausea, 
vomiting, lightheadedness, loss of equilibrium and 
headaches.  He sought medical treatment and eventu-
ally fi led suit against several parties, including Nav-
Its.  Nav-Its at 930.  
                  
Nav-Its sought coverage for the physician’s claims 
from Selective, its commercial general liability in-
surer.  Selective disclaimed coverage.  Th e suit by the 
physician was resolved in arbitration.  Nav-Its fi led 
suit against Selective, seeking a declaratory judgment 
that Selective was obligated to defend and indemnify 
it in the physician’s suit.  Id.  

At issue in the coverage action was the applicability 
of the pollution exclusion contained in the Selective 
policy, which, in general, precluded coverage for bodi-
ly injury arising out of an actual exposure or threat of 
exposure to the corrosive, toxic or other harmful prop-
erties of any “pollutants” arising out of the discharge, 
dispersal, seepage, migration, release or escape of such 

“pollutants.”  Th e policy defi ned “pollutants” as “any 
solid, liquid, gaseous, or thermal irritant or contami-
nant, including smoke, vapor, soot, fumes, acids, alka-
lis, chemicals and waste.”  Nav-Its at 931-932.

Th e physician’s claim against Nav-Its — bodily injury 
caused by exposure to toxic fumes — was clearly pre-
cluded by the language of Selective’s pollution exclu-
sion.  However, just as a number of courts addressing 
the absolute pollution exclusion have done, the New 
Jersey Supreme Court approached the issue from a 
more global perspective, stating, “Th e central ques-
tion presented in this case is whether we should limit 
the applicability of the pollution exclusion clause to 
traditional environmental pollution claims.”  Nav-Its 
at 933.

Th e over-arching issue whether the absolute pollution 
exclusion applies solely to “traditional” environmen-
tal pollution claims, argued by many to mean leach-
ing landfi lls or damage arising in other industrial 
contexts, or, alternatively, and more broadly, as the 
language of the exclusion states, to any solid, liquid, 
gaseous, or thermal irritant or contaminant, includ-
ing smoke, vapor, soot, fumes, acids, alkalis, chemi-
cals and waste (i.e., “non-traditional” environmental 
pollution), has been the deciding one in numerous 
opinions addressing the exclusion.  Courts have gen-
erally placed themselves in one of these two camps for 
purposes of interpreting the scope of the absolute pol-
lution exclusion.  In Nav-Its, the New Jersey Supreme 
Court placed the Garden State in the one that gives 
the edge to policyholders — limiting the applicabil-
ity of the absolute pollution exclusion to traditional 
environmental pollution.   
         
Borrowing from its earlier decision in Morton, the 
Nav-Its court relied on the exclusion’s drafting his-
tory to reach its decision:  “[W]e are confi dent that 
the history of the pollution-exclusion clause in its 
various forms demonstrates that its purpose was to 
have a broad exclusion for traditional environmen-
tally related damages.  . . . Notably, we have not been 
presented with any compelling evidence that the pol-
lution exclusion clause in the present case, when ap-
proved by the Department of Insurance, was intended 
to be read as broadly as Selective urges.”  Nav-Its at 
936-937.  “[T]he available evidence most strongly 
suggests that the absolute pollution exclusion was 
designed to serve the twin purposes of eliminating 
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coverage for gradual environmental degradation and 
government-mandated cleanup such as Superfund 
response cost reimbursement.”  Nav-Its at 936, citing 
Jeff rey W. Stempel, “Reason and Pollution:  Correctly 
Construing the ‘Absolute’ Exclusion In Context and 
in Accord with Its Purpose and Party Expectations,” 
34 Tort & Ins. L.J. 1, 29-32 (1998).  

In adding itself to the list of states that limit the ap-
plicability of the absolute pollution exclusion to so-
called traditional environmental pollution, the New 
Jersey Supreme Court stated: “Th e drafters’ utilization 
of environmental law terms of art (‘discharge, disper-
sal, . . . release or escape of pollutants’) refl ects the ex-
clusion’s historical objective — avoidance of liability 
for environmental catastrophe related to intentional 
industrial pollution.”  Nav-Its at 937, citing Motorists 
Mutual Ins. Co. v. RSJ, Inc., 926 S.W.2d 679, 681 (Ky. 
Ct. App. 1996).9  

Prior to Nav-Its, the New Jersey Appellate Division 
had been split on the issue, with cases adopting both 
absolute pollution exclusion schools of thought.  Nat-
urally, the New Jersey Supreme Court stated that it 
“disapprove[d] of any contrary view expressed in our 
case law.”  Nav-Its at 939.  Given that absolute pol-
lution exclusion claims come upon us as frequently 
as toll booths on the Garden State Parkway, Nav-Its 
is likely to aff ect a signifi cant number of New Jersey 
claims in the years ahead.      
     
Th e decision in Nav-Its could also pave the way for 
collateral coverage litigation in the form of choice 
of law disputes.  Consider this.  When it comes to 
the applicability of the absolute pollution exclusion 
to non-traditional environmental pollution, the 
Pennsylvania Supreme Court took the exact opposite 
approach as Nav-Its, holding in Madison Construction 
Company v. Harleysville Mutual Ins. Co., 735 A.2d 
100 (Pa. 1999) that the exclusion precluded coverage 
for bodily injury caused by exposure to fumes from 
a cement curing agent.  Given that some New Jersey 
policyholders no doubt conduct business in neigh-
boring Pennsylvania and vice-versa, the stage is likely 
set for policyholders and insurers in some pollution-
related claims with these dual-state contacts to have 
diff erent ideas about which state’s law applies.10 
   
Besides relying on the exclusion’s drafting history, the 
Nav-Its court also noted that its conclusion was con-

sistent with the highest courts in California, Illinois, 
Massachusetts, Ohio, New York and Washington.  
Nav-Its at 938.  Th at statement, made on April 7, in-
cluded a citation to the Washington Supreme Court’s 
decision in Kent Farms v. Zurich Insurance Co., 998 
P.2d 292 (Wash. 2000).  Th ree weeks later, the Wash-
ington Supreme Court decided Th e Quadrant Cor-
poration, et al. v. American States Insurance Company, 
110 P.3d 733 (Wash. 2005), which interpreted Kent 
Farms diff erently than Nav-Its.  

In Quadrant Corporation, the Washington Supreme 
Court held that the absolute pollution exclusion 
precluded coverage for claims by a tenant in an 
apartment building that was overcome by fumes and 
became ill after a restoration company applied sealant 
to a nearby deck.  Th e building owners had argued 
that, following the Supreme Court’s decision in Kent 
Farms, the pollution exclusion could not be applied 
to exclude coverage for an occurrence that was not a 
traditional environmental harm.  Quadrant Corpora-
tion at 735.  

In its 2000 decision in Kent Farms, the Washington 
Supreme Court held that the absolute pollution ex-
clusion did not apply to claims for injury to a fuel 
deliveryman that was doused with fuel, including into 
his lungs and stomach, while attempting to re-attach 
a hose to prevent the spill of thousands of gallons of 
fuel.  Th e Quadrant Corporation court was not per-
suaded that its decision was compelled by its earlier 
one in Kent Farms.  Rather, the Quadrant Corporation 
court noted that, in Kent Farms, the deliveryman was 
not polluted by diesel fuel and the diesel fuel was not 
acting as a pollutant when it struck him.    

Th us, the Quadrant Corporation court concluded that 
Kent Farms’s discussion of traditional environmental 
harms was limited by the facts of the case.  Quadrant 
Corporation at 743.  “Where the exclusion specifi -
cally includes releases or discharges occurring on the 
owner’s property or as the result of materials brought 
onto the property at the behest of the insured, and 
a reasonable person would recognize the off ending 
substance as a pollutant, the policy is subject to only 
one reasonable interpretation and the exclusion must 
not be limited.”  Id.  

Based on the Quadrant Corporation court’s analysis 
of Washington law, it is now clear that the Nav-Its 
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court erred when it included Kent Farms on its list of 
other state high court decisions that were in agree-
ment.  Similar to the insured in Quadrant Corpora-
tion, Nav-Its erroneously read Kent Farms as limiting 
the absolute pollution exclusion to traditional envi-
ronmental harms.  Nav-Its at 939.  But it was likely 
harmless error.  If Nav-Its had been decided three 
weeks after Quadrant Corporation, instead of before, 
it would not have changed the New Jersey Supreme 
Court’s decision.         
  
Th ere is nothing out of the ordinary about an absolute 
pollution exclusion decision that addresses coverage 
for bodily injury caused by exposure to fumes.  Th at’s 
a common pollution exclusion scenario.  What makes 
Quadrant Corporation worthy of an honorable men-
tion here is its lesson that, even after a state’s highest 
court has issued an opinion that some would argue 
defi nes the boundaries of the absolute pollution ex-
clusion and resolves the competing camps debate, it 
still may not be the last word on the subject.11  When 
it comes to the absolute pollution exclusion, appar-
ently there is no fat lady.     
   
Lastly, look for fi reworks on C-Span later this month 
when Supreme Court nominee, Judge Samuel Alito, 
goes before the Senate Judiciary Committee and is 
asked to explain his opinion in Northern Insurance 
Company of New York v. Aardvark Associates, Inc., et 
al., 942 F.2d 189 (3rd Cir. 1991).  Addressing the 
applicability of the sudden and accidental pollution 
exclusion to claims by the EPA for the recovery of 
CERCLA response costs to clean up waste disposal 
sites, Judge Alito held that “in accordance with the de-
cisions of the Superior Court of Pennsylvania, . . . the 
exception for ‘sudden and accidental’ discharges ap-
plies only to discharges that are abrupt and last a short 
time. We reject Aardvark’s argument that this phrase, 
under Pennsylvania law, includes other discharges 
that are unintended and unexpected.”  Aardvark at 
193–194.  Fasten your seat-belts.  If there are grounds 
to fi libuster the nomination, this could be it.

Liberty Mutual Insurance Company v. Treesdale, 
Inc., et al., 418 F.3d 330 (3rd Cir. 2005)    

In Treesdale, the Th ird Circuit addressed a simple is-
sue with enormous fi nancial consequences:  whether a 
non-cumulation clause contained in a series of Liber-
ty Mutual umbrella policies served to reduce Liberty’s 

maximum potential exposure for an insured’s asbestos 
bodily injury claims from $26 million to $5 million.      

Treesdale manufactured an asbestos containing prod-
uct that resulted in it being named as a defendant in 
several thousand suits brought by steels workers that 
were exposed to the open hearth part of steel mills.  
Liberty Mutual issued primary liability policies to 
Treesdale from 1975 to 1985.  Each policy contained 
a bodily injury limit of $500,000 per occurrence and 
in the aggregate.  Th ere was no dispute that all of these 
policies were exhausted by judgments or settlements 
and coverage was no longer available under them.  
Treesdale at 332.        

Liberty Mutual also issued ten one-year umbrella poli-
cies to Treesdale, covering the same period as the pri-
mary policies.  Eight of these policies contained a limit 
of liability of $2 million per occurrence and in the ag-
gregate.  Th e last two policies were each subject to a $5 
million limit per occurrence and in the aggregate.

Each of the Liberty Mutual umbrella policies con-
tained the following “Non-cumulation of Liability 
— Same Occurrence” provision:

Non-Cumulation of Liability — Same Oc-
currence — If the same occurrence gives rise 
to personal injury, property damage or adver-
tising injury or damage which occurs partly 
before and partly within any annual period 
of this policy, each occurrence limit and the 
applicable aggregate limit or limits of the 
policy shall be reduced by the amount of each 
payment made by the company with respect 
to each occurrence, either under a previous 
policy or policies of which this policy is a re-
placement, or under this policy with respect 
to previous annual periods thereof.

Treesdale at 333.  Liberty Mutual sought a declaration 
that, pursuant to this Non-cumulation of Liability —
Same Occurrence provision, once it paid $5 million, 
the highest limit of liability under any of the umbrella 
policies, it had no further duty to defend or indemnify 
Treesdale.  Needless to say, Treesdale counter-claimed, 
asserting that Liberty Mutual was obligated to defend 
or indemnify it until the limit of liability of each and 
every umbrella policy was exhausted — a total of $26 
million in coverage.  Id. 
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Before even reaching the potential applicability of the 
non-cumulation clause, the court was obligated to de-
termine whether all of the asbestos claims arose from 
a single occurrence, as Liberty asserted, or multiple 
occurrences, as Treesdale asserted.  Despite numerous 
arguments to the contrary by Treesdale, the Th ird Cir-
cuit affi  rmed the decision of the District Court that, 
based on Appalachian Ins. Co. v. Liberty Mutual Ins. 
Co., 676 F.2d 56 (3rd Cir. 1982) and its “cause” test, 
in conjunction with the policy language, the asbestos 
claimants’ injuries stemmed from a common source, 
the manufacture and sale of the asbestos-containing 
products.  Th us, “the injuries arising from this com-
mon source must be treated as resulting from a single 
occurrence.”  Treesdale at 335, quoting the District 
Court’s opinion.12 

Having concluded that all of the asbestos bodily in-
jury claims constituted a single occurrence, the Trees-
dale court turned its attention to the non-cumulation 
clause.  Th e court explained the math that Liberty 
Mutual argued was dictated by its non-cumulation 
clause:

[T]he Non-Cumulation provision ensures 
that if an occurrence has been covered by one 
policy in a line of successive policies issued 
by Liberty Mutual, then only one occurrence 
limit will apply.  Th us, claims paid by Liberty 
Mutual for one occurrence under the 1975-
1976 [umbrella] policy would correspond-
ingly reduce the occurrence limit of the suc-
cessive policies.  Th e highest liability Liberty 
Mutual had under any one [umbrella] policy 
was $5,000,000.  Liberty Mutual claims that 
it has already paid $5,000,000 in asbestos 
settlements and or judgments on behalf 
of Treesdale under the [umbrella] policies.  
Th erefore, it contends that it has no further 
duty to Treesdale.

Treesdale at 339.  Th e court accepted Liberty’s posi-
tion without comment and then spent the remainder 
of its time addressing Treesdale’s various arguments 
against the applicability of the clause.

Treesdale argued that, because Pennsylvania law (J.H. 
France Refractories Co. v. Allstate Ins. Co., 626 A.2d 
502 (Pa. 1993)) allows the insured to choose under 
which of several triggered policies it is to be indemni-

fi ed, Treesdale can select the last policy fi rst and then 
access additional policies in reverse chronological or-
der.  Th erefore, there is never a “payment made under 
a previous policy,” and, hence, the non-cumulation 
clause is not applicable.  Th e Th ird Circuit character-
ized this argument as “very creative” but “not very 
meritorious.”  Treesdale at 340.  “[I]t is simply not 
reasonable to think that the Non-Cumulation provi-
sion would allow recovery under all of the [umbrella] 
policies for the same occurrence simply by allowing 
an insured to engage in an alchemistic manipulation 
of the relevant chronology.  Such an interpretation 
violates the provision’s very purpose and allows it to 
be read entirely out of the policy by an illogical and 
tortured reading of the policy’s provisions.”  Treesdale 
at 341–342. 

Th e Th ird Circuit also rejected each of Treesdale’s 
additional arguments.  In response to the argument 
that none of the Liberty Mutual umbrella policies 
is a replacement for any other umbrella policy, the 
court held that “renewal” and “replacement” mean 
the same thing.  Treesdale at 342-343.  In response 
to the argument that the non-cumulation clauses 
are invalid “escape clauses,” the court held that while 
they limit the dollar amount recoverable, they do not 
eliminate coverage.  Treesdale at 343-344.  And in 
response to the argument that the non-cumulation 
clause frustrates Treesdale’s reasonable expectations, 
the court held that the reasonable expectations doc-
trine can not be invoked when the policy language is 
clear and unambiguous, which Treesdale conceded it 
was.  Treesdale at 344-345.13  In the end, Treesdale was 
unable to convince the court that Liberty’s maximum 
liability under the umbrella policies was $26 million 
and not $5 million.

Th e ending was much diff erent for Liberty Mutual 
in Spaulding Composites Company v. Aetna Casualty 
and Surety Co., et al., 819 A.2d 410 (N.J. 2003), cert. 
denied 540 U.S. 1142 (2004), where the New Jersey 
Supreme Court declined to apply a non-cumulation 
clause in the context of a claim for environmental 
property damage that triggered multiple consecutive 
policy periods.  Th ere the court held as follows:

At the heart of a non-cumulation clause 
is the notion of a “single occurrence” with 
multiple year eff ects.  Underlying that no-
tion is the “single occurrence” language of the 
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clause that states that damage “arising out of 
continuous or repeated exposure to substan-
tially the same general conditions shall be 
construed as arising out of one occurrence.”  
What the non-cumulation clause seeks to 
avoid is the “cumulation” of insurance policy 
limits when only one insured act or “occur-
rence” is involved.  Owens-Illinois clearly 
rejected the idea that in an environmental ex-
posure case, successive policies are triggered 
by a “single” occurrence. As Judge Brotman 
underscored in Chemical Leaman, supra, the 
New Jersey Supreme Court in Owens-Illinois 
held that under the continuous trigger theory 
it was propounding, progressive indivisible 
property damage should be treated as an oc-
currence within each of the years of a CGL 
policy.  On its face, this language appears 
to direct treatment of progressive property 
damage as distinct occurrences triggering 
per-occurrence limits in each year of a policy.  
So viewed, the “single occurrence” language 
does not implicate “cumulation” of policy 
limits for damage arising out of a single oc-
currence and is therefore inapplicable by its 
own terms.

Spaulding Composites at 421-422.14  

Th e New York Court of Appeals also had occasion to 
address a non-cumulation clause last year.  In Hiraldo, 
et al. v. Allstate Insurance Company, 2005 N.Y. LEXIS 
2698, New York’s high court, in its trademark brev-
ity, held that only one policy out of three issued by 
Allstate to a landlord was obligated to provide cover-
age for an underlying claim for bodily injury caused 
by residential exposure to lead paint.  Each policy 
was subject to a $300,000 limit of liability and the 
underlying plaintiff s obtained judgments totaling ap-
proximately $700,000.  

While the Court of Appeals paused briefl y before 
reaching its decision, it ultimately concluded that the 
policy language was controlling:  

If each of the successive policies had been 
written by a diff erent insurance company, 
presumably each insurer would be liable up to 
the limits of its policy.  Why should plaintiff s 
recover less money because the same insurer 

wrote them all?  Some courts have held that 
successive policy limits may be cumulatively 
applied to a single loss, where the policies do 
not clearly provide otherwise.  But here, the 
policies do clearly provide otherwise.  Th e 
non-cumulation clause says that “regardless 
of the number of . . . policies involved, [All-
state’s] total liability under Business Liabil-
ity Protection coverage for damages resulting 
from one loss will not exceed the limit of 
liability . . . shown on the declarations page.”  
Th at limit is $300,000, and thus Allstate is 
liable for no more.

Hiraldo at *4-*5 (citations omitted).        

Needless to say, it doesn’t take an actuary to fi gure 
out that non-cumulation clauses have an enormous 
impact on the amount of insurance dollars available 
to feed the asbestos beast.  While they are not going 
to be at issue in every asbestos coverage case, Treesdale 
and Hiraldo certainly provide encouragement to any 
insurer that is in a position to apply a non-cumula-
tion clause to limit the extent of coverage available 
for asbestos bodily injury (or any long tail) claims.  
However, Liberty Mutual certainly needs no encour-
agement when it comes to the enforcement of its non-
cumulation clause.15            

For a policyholder rebuttal to the applicability of non-
cumulation clauses, addressed in the context of both 
Treesdale and Hiraldo, see Marc Mayerson’s blog — In-
suranceScrawl.com.  Insurance coverage wonks can get 
lost for hours in this extremely well-done and easy to 
navigate blog.  But don’t just take my word for it.  Th e 
Wall Street Journal recently featured InsuranceScrawl 
in its “Guide to the Blogs Insiders Read to Stay Cur-
rent,” describing it as “infl uential” and a “must read.”                 

Th e Goodyear Tire & Rubber Co. v. Dynamic Air, 
Inc., 702 N.W.2d 237 (Minn. 2005)

In Dynamic Air, Goodyear sought to recover nearly 
$2 million in damages for an alleged malfunction 
in a pneumatic conveyance system purchased from 
Dynamic Air, Inc.  Dynamic Air had $1 million 
in primary liability insurance and $6 million in 
excess-umbrella insurance from Reliance Insurance 
Company.  Shortly after Goodyear fi led suit, Reli-
ance became insolvent and the Minnesota Insurance 
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Guaranty Association (MIGA) took over Reliance’s 
obligation to defend Dynamic Air against Goodyear’s 
claims.  Dynamic Air at 240.

With MIGA’s authorization and without admitting 
liability, Dynamic Air made an off er of judgment in 
the amount of $300,000, the statutory maximum 
available from MIGA.  Dynamic Air then moved 
to dismiss Goodyear’s claims as moot, asserting that 
the off er of judgment was made in the full amount 
of Dynamic Air’s potential liability under MIGA.  
Id.  Goodyear disagreed that the $300,000 payment 
precluded it from pursuing Dynamic Air for the dif-
ference between that amount and the $2 million in 
alleged damages.     

With the parties’ agreement, the district court certi-
fied the following (reformulated) question to the 
Minnesota Supreme Court:

Whether, under Minn. Stat. §60C.09, subd. 
3, a party insured by an insolvent insurer may 
be liable to a claimant for any portion of the 
claim that constitutes the diff erence between 
the $300,000 statutory maximum available 
from the Minnesota Insurance Guaranty As-
sociation and the liability limit of the insol-
vent insurer’s policy.  

Id.

While the language of the MIGA Act did not express-
ly answer the question, it was nonetheless the basis for 
the court’s decision.  Minn. Stat. §60C.05, subd. 1(a) 
provides that MIGA shall “be deemed the insurer to 
the extent of its obligation on the covered claims.”  

Dynamic Air interpreted this provision to mean that 
MIGA is deemed the insurer to the extent of the 
insolvent insurer’s obligation on the covered claims.  
According to Dynamic Air, because the insolvent 
insurer’s obligation on the covered claim is equal to 
the limits of coverage under the insurance policy, the 
statutory protection is measured by the limits of the 
policy with the insolvent insurer.  Th us, Dynamic Air 
argued that once MIGA made its payment, the Act’s 
limitation on “payment of a covered claim” necessar-
ily ended the insured’s liability to the claimant to the 
extent of the limits of the policy.  Dynamic Air at 243.  
Goodyear had a diff erent take on the interpretation 

of Minn. Stat. §60C.05, subd. 1(a).  According to 
Goodyear, “MIGA is deemed the insurer only to the 
extent of MIGA’s obligation on the covered claims.”  
Id. (emphasis in original).  

Th e court agreed with Goodyear and concluded as 
follows:  “Applying rules of grammar and giving the 
words of this section their common and approved 
meanings, we conclude that the word ‘its’ does not 
refer to the insolvent insurer, but rather to MIGA.  
Th us, the association is deemed the insurer only to 
the extent of MIGA’s limited payment obligation of 
$300,000.”  Id. (citations omitted).16

Th e Dynamic Air court also concluded that neither 
the MIGA Act nor its legislative history abrogated 
the common law rule that, because the loss sustained 
by the insured arises from the insured’s dealings with 
a third party, nothing prevents the third party from 
pursuing its claims against the insured, even if the 
insurer is not capable of indemnifying the insured. 
“Th e only remedy available to the insured is to assert a 
claim against the assets of the insolvent insurer.”  Id. at 
244-245.  Lastly, in answering the certifi ed question, 
the court made clear that it was not addressing any 
issue related to the amount of a claim in excess of the 
limit of liability of the policy issued by the insolvent 
insurer.  Id. at 240, n.2.  

Th e New Jersey Supreme Court is presently consider-
ing the issue in Dynamic Air.  See Johnson v. Braddy, 
869 A.2d 964 (N.J. Super. App. Div. 2005), appeal 
granted 875 A.2d 952 (N.J. 2005).  Th e New Jersey 
Appellate Division reached the same conclusion as the 
Minnesota Supreme Court:  “In view of our State’s 
strong public policy of aff ording injured parties an op-
portunity to recover the full amount of their damages, 
we believe that if the Legislature had intended to im-
munize tortfeasors from liability for damages in excess 
of the Guaranty Association’s $300,000 maximum 
liability, it would have included a provision in the 
Guaranty Act expressly stating this intent.”  Braddy at 
967.  Th e Braddy court noted that only a handful of 
courts nationally have addressed this issue, including, 
coincidentally, the Minnesota Court of Appeals in a 
1993 opinion that reached the opposite conclusion.  
Braddy at 966, n.3, citing Minnesota Mining & Manu-
facturing Co. v. H&W Motor Express Co., 507 N.W.2d 
622 (Minn. Ct. App. 1993).  Obviously, the continu-
ing validity of H&W Motor Express is now in doubt.            
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Chelsea Associates, LLC, et al. v. Laquila-Pinnacle, 
et al., 21 A.D.3d 739, 801 N.Y.S.2d 15 (2005)

When it comes to coverage for additional insureds, 
it’s the oldest story in the book.  A subcontractor is 
obligated by agreement to name the general contrac-
tor as an additional insured under the subcontractor’s 
commercial general liability policy.  Th e subcontrac-
tor complies.  An employee of the subcontractor is 
later injured on the worksite and brings suit against 
the general contractor for failure to maintain a safe 
premises.  Th e general contractor seeks coverage 
as an additional insured under the subcontractor’s 
policy.  Th e subcontractor’s insurer declines coverage 
because it asserts that the general contractor’s liabil-
ity clearly did not arise out of the subcontractor’s 
work, as required by the additional insured endorse-
ment.  Coverage litigation ensues, often brought 
by the general contractor’s own insurer seeking to 
shift its liability to the subcontractor’s insurer.  Th e 
insurer for the subcontractor frequently loses this 
case because the court concludes that coverage for 
the general contractor, as an additional insured un-
der the subcontractor’s policy, is not precluded by a 
fi nding of negligence (even sole negligence) on the 
general contractor’s part.

Th e number of cases that follow this pattern are too 
numerous to count.  While last year’s decision by the 
New York Appellate Division in Chelsea Associates, 
LLC v. Laquila-Pinnacle is simply another one that 
can be added to this long list, its timing makes it 
signifi cant.  

First, a quick look at Laquila-Pinnacle, followed by 
the timing issue.  Laquila-Pinnacle was a concrete 
subcontractor that had been hired by Turner Con-
struction Company, the general contractor on a high-
rise apartment project.  As required by its contract, 
Laquila-Pinnacle procured general liability insurance 
naming Turner as an additional insured.  A laborer 
employed by Laquila-Pinnacle commenced an action 
against Turner, among others, for injuries sustained 
when, en route to his work, he tripped on plywood 
being used as a temporary ramp near the entrance to 
the job site.  Laquila-Pinnacle at 740.

Th e additional insured endorsement contained in 
Laquila-Pinnacle’s policy was a common one and 
provided as follows:

WHO IS AN INSURED (Section II) is 
amended to include as an insured the person 
or organization shown in the Schedule, but 
only with respect to liability arising out of 
“your work” performed for that insured by 
you or on your behalf.

Laquila-Pinnacle at 741.

Th e majority concluded that coverage for Turner as 
an additional insured was aff orded under this cover-
age grant.  Th e court stated: “It is further undisputed 
that [Laguila-Pinnacles’s employee] was injured as 
he was entering the job site, en route to his work as-
signment.  Th e ‘contract could not be performed, of 
course, unless [the subcontractor’s] employees could 
reach and leave their workplaces on the job site,’ and 
therefore the ‘instant injuries, occurring during such 
a movement, must be deemed as a matter of law to 
have arisen out of the work.’  Any negligence by the 
Turner group is not material to an additional insured 
endorsement.”  Laquila-Pinnacle at 740-741.

Th e dissent, making the common counter-argument 
to decisions like this, stated that the majority’s deci-
sion improperly focused not on the cause of the ac-
cident but upon the general nature of the operation in 
the course of which the injury was sustained.  “[S]uch 
an interpretation reads out of the clause the key words 
pertinent to its application here:  ‘but only with respect 
to liability arising out of ‘[Laquila’s] work.’”  Laquila-
Pinnacle at 742.

Now, a word about the timing of this New York Ap-
pellate Division decision.  In July 2004, Insurance 
Services Offi  ce, Inc., in an eff ort to stem the tide of 
unintended additional insured coverage, introduced 
changes to its various additional insured endorse-
ments.  At the heart of these changes was the pre-
clusion of coverage for an additional insured’s sole 
negligence — something that many courts around 
the country, based on the language of certain previ-
ous ISO endorsements, have not hesitated to provide.  
ISO set out to eliminate coverage for an additional 
insured’s sole negligence by amending its endorse-
ments to specify that coverage is only available for 
their vicarious or contributory negligence (when the 
named insured is also one of the negligent parties).  
Th e amended language of the additional insured en-
dorsements provides in relevant part as follows (ISO 



MEALEY’S LITIGATION REPORT: Insurance Vol. 20, #9  January 10, 2006

15

Form CG 20 10 07 04) (underlined text added and 
bracketed text deleted):  

Section II — Who Is An Insured is amended 
to include as an additional insured the 
person(s) or organization(s) shown in the 
Schedule, but only with respect to liability 
[arising out of your ongoing operations per-
formed for that insured] for “bodily injury,” 
“property damage” or “personal and advertis-
ing injury” caused, in whole or in part, by:   

1. Your acts or omissions; or

2. Th e acts or omissions of those acting 
on your behalf; in the performance of 
your ongoing operations for the ad-
ditional insured(s) at the location(s) 
designated above.

Laquila-Pinnacle is precisely the situation that the 
new additional insured language is intended to ad-
dress.  Th e opinion confi rmed that Laquila-Pinnacle, 
the named insured, played no part in the laborer’s 
injuries.  As a concrete subcontractor, it was obvi-
ously not responsible for the placement of plywood 
used as a temporary ramp that led from the sidewalk 
to the building.  Th us, under the amended additional 
insured endorsement, Turner, an additional insured, 
would not have been afforded coverage from its 
subcontractor’s insurer because the “bodily injury” 
to the laborer was not caused, in whole or in part, by 
Laquila-Pinnacle’s acts or omissions in the performance 
of its ongoing operations for Turner.17  It hardly 
seems unfair for Turner to be denied coverage under 
Laquila-Pinnacle’s policy and have to look to its own 
policy.  After all, Turner played a part in the cause of 
the injury and Laquila-Pinnacle’s insurer likely re-
ceived no premium, or very little, to name Turner as 
an additional insured.           
 
Despite the fact that ISO has amended its additional 
insured endorsements to limit coverage for an ad-
ditional insured to its vicarious or contributory neg-
ligence, insurers — likely for various reasons — are 
sometimes slow to incorporate new forms into their 
underwriting practices.  Not that there hasn’t been 
enough writing on the wall for insurers to see that the 
use of additional insured endorsements that contain 
an “arising out of” trigger places them at real risk for 

providing free coverage for potentially huge losses, 
Laquila-Pinnacle will perhaps be the push that some 
need to make certain that they are now using the July 
2004 version of ISO’s additional insured endorse-
ments.  And, if not, there are a dozen more reasons 
— all from 2005 alone.18         

BP America, Inc. v. State Auto Property & Casu-
alty, 2005 Okla. LEXIS 65

In BP America, the Supreme Court of Oklahoma an-
swered certifi ed questions from the Northern District 
of Oklahoma concerning the meaning of the phrase 
“any insured” contained in the Auto Exclusion of a 
commercial general liability policy.  Th e exclusion at 
issue provided as follows:

Th is insurance does not apply to:

g.  Aircraft, Auto Or Watercraft

“‘Bodily injury’ or ‘property damage’ arising 
out of the ownership, maintenance, use or 
entrustment to others of any . . . ‘auto’ . . . 
owned or operated by or rented or loaned 
to any insured.  Use includes operation and 
‘loading or unloading’. . . . ”

BP America at **3.

Th e court provided a sparse (and somewhat confusing) 
description of the facts of the underlying litigation.  
BP America was listed as an additional insured under 
a general liability policy issued to a construction com-
pany.  A construction company employee was driving 
a dump truck that was involved in a multi-car acci-
dent resulting in several fatalities.  BP America sought 
coverage under the general liability policy.  Th e CGL 
insurer presumably declined to provide coverage on 
the basis of the policy’s Auto Exclusion.  

BP America argued that only negligent insureds 
should be denied coverage.  Since the construction 
company, and not BP America, was responsible for 
the accident, BP argued that the Auto Exclusion, 
which precludes coverage for “bodily injury” arising 
out of the ownership, maintenance, use or entrust-
ment to others of any “auto” owned or operated by or 
rented or loaned to any insured, did not apply to it.  
Th e textual argument for BP’s position was that “any,” 
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as used in the Auto Exclusion, should be read not to 
mean “all,” but, rather, “the.”  Th e insurer countered 
that the Auto Exclusion “cannot be interpreted to 
allow coverage to an innocent insured when all auto-
motive liability coverage of any insured is specifi cally 
disallowed.”  BP America at **11.  Th e Supreme Court 
of Oklahoma sided with the insurer:

Th e overwhelming number of courts, ad-
dressing policy language similar to that at 
issue here, determines, as a matter of law, 
that the term “any insured” in an exclusion-
ary clause is unambiguous and expresses a 
defi nite and certain intent to deny coverage 
to all insureds — even to innocent parties.  
Th ese jurisdictions recognize that to impose 
liability on the insurer would raise coverage 
where none was intended and no premium 
was collected.

BP America at **11-**12.  “Furthermore, adopting 
the position advanced by the insured would require 
that we unilaterally convert a general liability policy 
— without motor vehicle coverage — into an au-
tomotive liability policy.  Th is we will not do.”  BP 
America at **18.  

Th e BP America court next addressed whether the 
inclusion of a severability clause in the liability policy 
renders the Auto Exclusion ambiguous.  Th e policy’s 
severability (“Separation of Insureds”) clause provided 
as follows:

Except with respect to the Limits of Insur-
ance, and any rights or duties specifi cally 
assigned in this Coverage Part to the fi rst 
Named Insured, this insurance applies: 

a. As if each Named Insured were the 
only Named Insured; and

b. Separately as to each insured against 
whom claim is made or ‘suit’ is 
brought.

BP America at **20.

BP America argued that, even if the Auto Exclusion 
is clear when read in isolation, the inclusion in the 
policy of a severability clause renders the exclusion 

ambiguous.  “Th e assertion rests on an argument that 
if, under the severability clause, each insured is treated 
as having a separate policy, only the negligent insured 
should be denied coverage.”  BP America at **21.  

While noting that the majority/minority split is not as 
dramatic on the severability issue as the interpretation 
of the exclusion, BP America nonetheless concluded 
that “most courts addressing the issue of whether a 
severability clause will render a clear and unambigu-
ous exclusionary provision doubtful determine that 
the clear language of the exclusion must prevail.”  BP 
America at **26.            

Failure to so hold results in the specifi c terms 
of the exclusionary clause being overridden 
by a more general severability provision.  
Furthermore, it requires the court to ignore 
and treat as superfluous, the term “any” 
in the policy language.  It also ignores the 
purpose of the severability clause - to aff ord 
each insured a full measure of coverage up to 
the policy limits, rather than to negate bar-
gained-for and plainly-worded exclusions.  

BP America at **24.  Th e majority view is that, in 
the context of exclusionary language relating to “any 
insured,” the severability clause’s only eff ect is to alter 
the meaning of the term “the insured” to refl ect who 
is seeking coverage.  BP America at **26.  

Cases that address the distinction between the phrases 
“any insured” or “an insured” and “the insured,” as 
used in a policy exclusion, are not unique, as evi-
denced by BP America citing nearly 60 of them from 
around the country in reaching its decision.  And as 
for the potential eff ect of a policy’s severability clause 
on the exclusion, BP America cited approximately 50 
cases nationally.  Obviously, these are staggering num-
bers of cases to be cited by a court in its analysis of a 
single issue.  Th erein lies the signifi cance of the Su-
preme Court of Oklahoma’s decision in BP America.  

Th e phrase “any insured” is seen in a variety of policy 
exclusions.  As a result, the question whether an exclu-
sion containing this phrase applies to so-called “inno-
cent insureds” arises with regularity.  But despite the 
exclusion’s clear meaning, some insurers might still 
eschew coverage litigation when their case rests on the 
seemingly technical distinction between the phrase 
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“any insured” and “the insured.”  Not to mention 
that all policyholders speak Latin and are quick to 
invoke contra proferentem — the rule of construction 
that if the policy language is ambiguous, it must be 
construed against the insurer, as its drafter.  However, 
given the results of the comprehensive survey of this 
issue undertaken by the Supreme Court of Oklahoma 
in BP America, some insurers that were otherwise 
hesitant to pursue litigation based on this distinction 
may now be more comfortable doing so.19                 

Taurus Holdings, Inc., et al. v. United States Fideli-
ty and Guaranty Company, et al., 2005 Fla. LEXIS 
1781, on remand 2005 U.S. App. LEXIS 25650

Suits by municipalities against gun manufacturers, 
seeking recovery for the various costs of gun violence, 
have been commonplace over the past few years and 
are continuing today.  New York City’s on-going law-
suit against the gun industry, before Judge Weinstein, 
has had no shortage of publicity.  Indeed, a signifi cant 
Motion to Dismiss was denied last month.  See City of 
New York v. Beretta USA Corp. et al., 2005 U.S. Dist. 
LEXIS 30363.  In addition, not long ago the United 
States Supreme Court refused to hear an appeal of a 
D.C. Circuit decision to allow a suit by the District 
of Columbia and individual gun victims to proceed 
against gun manufacturers.  See District of Columbia 
v. Beretta USA Corp., et al., 126 S. Ct. 399 (2005).20

In Taurus Holdings, the Supreme Court of Florida 
addressed a certifi ed question from the Eleventh Cir-
cuit:  Whether the products — completed operations 
exclusion contained in several insurers’ commercial 
general liability policies issued to a gun manufacturer 
precluded coverage for suits brought by municipali-
ties seeking to recover the cost of medical and other 
services incurred as a result of gun violence in their 
communities.        

On one hand, Taurus Holdings is a case about guns 
and presents a very narrow, but signifi cant, coverage 
issue.  After all, there are limited claims in which the 
particular issue will arise.  On the other hand, the 
Florida high court’s interpretation of the commonly 
used insurance policy phrase “arising out of” gives the 
case tremendous reach in the future.           

Th e municipalities fi led complaints against Taurus 
Holdings seeking compensation for expenses incurred 

as a result of gun violence in their communities.  
Among other things, the complaints alleged that the 
gun manufacturers failed to make guns safe and pre-
vent foreseeable misuse; failed to provide appropriate 
warnings about the dangers of guns; and designed, 
manufactured and marketed guns in excess of the 
demand that might be expected from legitimate con-
sumers, thereby guaranteeing that the surplus would 
enter the illegal fi rearms market.  Th e complaints 
alleged negligence; negligence in supervision, mar-
keting, distribution, advertising and entrustment; 
public and private nuisance; failure to warn; false 
advertising and unfair and deceptive trade practices.  
Th e municipalities sought compensation for expenses 
they incurred for police protection, hospital costs, 
emergency medical services and prosecution of vio-
lent crimes involving the use of handguns.  Taurus 
Holdings at *3-*4.    

Taurus Holdings sought defense and potential indem-
nity coverage for the suits from its liability insurers, 
which disclaimed coverage on the basis of the follow-
ing representative products — completed operations 
exclusion: 

All bodily injury and property damage oc-
curring away from premises you own or rent 
and arising out of your product or your work 
except:

a. products that are still in your physical 
possession; or

b. work that has not yet been completed 
or abandoned.

Th e policy defi nes “your product” as follows:

Any goods or products, other than real prop-
erty, manufactured, sold, handled, distrib-
uted or disposed of by:

1. you;

2.  others trading under your name; or

3.  a person or organization whose busi-
ness or assets you have acquired.

Taurus Holdings at *4-*5 (italics added).
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Taurus argued that the phrase “arising out of” con-
tained in the products — completed operations 
exclusion was ambiguous.  Th e district court initially 
agreed with Taurus, concluding that the underlying 
suits alleged damages caused by tortious business 
practices.  Taurus Holdings at *6.  Taurus continued 
with that argument before the Supreme Court, rely-
ing on a Florida appeals court decision that held that 
a products exclusion was not applicable because the 
liability arose out of a distributor’s on-premises negli-
gence in delivering the wrong product to a customer 
(an herbicide instead of an insecticide) and not out 
of the product delivered.  “Th e court focused on 
proximate cause, stating that the herbicide was not 
the cause of the damage, but ‘merely the incidental in-
strumentality through which the damage was done.’”  
Taurus Holdings at *16, quoting Florida Farm Bureau 
Mutual Insurance Company v. Gaskins, 405 So. 2d 
1013, 1015 (Fla. 1st DCA 1981).            

Despite the decision in Gaskins, the Florida Supreme 
Court concluded that the majority position nationally 
is to interpret the phrase “arising out of” more broad-
ly than mere proximate cause.  Th e court stated:  “Th e 
general consensus [is] that the phrase ‘arising out of ’ 
should be given a broad reading such as ‘originating 
from’ or ‘growing out of ’ or ‘fl owing from’ or ‘done 
in connection with’ — that is, it requires some causal 
connection to the injuries suffered, but does not 
require proximate cause in the legal sense.”  Taurus 
Holdings at *18, quoting Fed. Insurance Co. v. Tri-State 
Insurance Co., 157 F.3d 800, 804 (10th Cir. 1998).  

To its credit, the Taurus Holdings court undertook an 
independent review of case law nationally to verify 
that this was indeed the “general consensus.”  In con-
cluding that the law in most states is consistent with 
the broad interpretation of the phrase “arising out of” 
in other Florida cases, the Taurus Holdings court cited 
decisions from ten other jurisdictions (including seven 
opinions quoted by these courts) and two insurance 
treatises.  On the minority side, the court cited six 
opinions.21  Following this analysis, the court stated:

[W]e agree with the majority of states and 
conclude that the phrase ‘arising out of your 
product’ in the products-completed opera-
tions hazard exclusions at issue is unambigu-
ous.  “Th e term ‘arising out of ’ is broader 
in meaning than the term ‘caused by’ and 

means ‘originating from,’ ‘having its origin 
in,’ ‘growing out of,’ ‘fl owing from,’ ‘incident 
to’ or ‘having a connection with.’”  [T]his 
requires more than a mere coincidence be-
tween the conduct (or, in this case, the prod-
uct) and the injury.  It requires “some causal 
connection, or relationship.”  But it does not 
require proximate cause.        

Taurus Holdings at *32-*33 (citations omitted).  Th us, 
the court held that coverage was excluded because 
“[t]he bodily injuries alleged all originated from 
Taurus’s products — that is, the discharge of their 
manufactured guns.”  Taurus Holdings at *33.22

Th e court also rejected Taurus’s argument that, de-
spite the broad interpretation of “arising out of,” 
the products — completed operations exclusion 
precludes coverage only for defective products.  Th e 
court concluded that the word “any” in the defi nition 
of “your product” connotes a scope extending beyond 
merely defective products.  Taurus Holdings at *26.  
But, despite this conclusion, the court suggested that 
it may have been sympathetic to Taurus’s argument:  

“[I]n order to limit the . . . exclusion provi-
sion to defective products, we would need to 
read into the text a requirement that is simply 
not there.”  Brazas Sporting Arms, Inc. v. Am. 
Empire Surplus Lines Ins. Co., 220 F.3d 1, 6 
(1st Cir. 2000).  But, as we previously have 
emphasized, “we cannot place limitations 
upon the plain language of a policy exclusion 
simply because we may think it should have 
been written that way.”  Deni Assocs., 711 
So. 2d at 1139.  Th e plain language of the 
exclusion in this case excludes coverage for all 
product-related injuries, not merely defective 
products.       

Taurus Holdings at *26.

Taurus Holdings is likely to be seen by the insurance 
public at large as a case about coverage for gun li-
abilities.  For example, on September 26, the excellent 
insurance news website, InsuranceJournal.com, pub-
lished a story about Taurus Holdings that did not even 
mention the crux of the case — the phrase “arising out 
of.”  In fact, the story re-stated the exclusion at issue in 
a manner that would have no doubt aff ected the court’s 
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analysis.  Th e InsuranceJournal.com story stated:  “Th e 
Florida justices based their ruling on policy clauses 
that exclude coverage for bodily injury and property 
damage occurring away from the gun makers’ premises 
and resulting from [instead of “arising out of”] products 
outside their physical possession (italics added).”23 

Given the frequency in which the phrase “arising out 
of” is at the heart of a coverage dispute, the Florida 
Supreme Court’s decision in Taurus Holdings is go-
ing to have applicability in the years to come in cases 
that have nothing whatsoever to do with fi rearms.24  
Moreover, the thoroughness of the court’s analysis of 
the phrase “arising out of,” as evidenced by its national 
survey of the majority and minority positions, is likely 
to make it an attractive case for courts outside of 
Florida to rely upon on this issue.25  

Hooters of Augusta, Inc. v. American Global In-
surance Company, 2005 U.S. App. LEXIS 26765 
(11th Cir.)

Junk faxes cause insurance coverage disputes.  Th at 
much is clear.  Whether they cause “advertising in-
jury” is much less certain.  Th e availability of cover-
age for liability for sending junk faxes (i.e., violating 
the Telephone Consumer Protection Act) under the 
“advertising injury” portion of a commercial general 
liability policy has been the subject of numerous de-
cisions since 2002.  Courts have bounced back and 
forth on this issue.     

Initially, junk fax coverage decisions were almost 
unanimously in favor of policyholders.  Th en, in late 
2004, the insurers scored a victory in American States 
Insurance Company v. Capital Associates of Jackson 
County, Inc., 392 F.3d 939 (7th Cir. 2004) (Illinois 
law), rehearing denied 2005 U.S. App. LEXIS 1352.  
But the momentum for insurers was short-lived, as the 
Eighth Circuit concluded in Universal Underwriters 
Insurance Company v. Lou Fusz Automotive Network, 
Inc., 401 F.3d 876 (8th Cir. 2005) that coverage was 
available.  Th e insurers struck back, scoring a Fourth 
Circuit victory in Resource Bankshares Corp. v. St. 
Paul Mercury Insurance Company, 407 F.3d 631 (4th 
Cir. 2005).  Th en, in a rare state court decision on 
the issue, the policyholders re-took the momentum 
after the Illinois Court of Appeals declined to follow 
the 7th Circuit’s decision in Capital Associates and 
found coverage.  See Valley Forge Insurance Company v. 

Swiderski Electronics, Inc., 834 N.E.2d 562 (Ill. App. 
2005).  Th e Northern District of Illinois broke the 
Illinois tie between Capital Associates and Swiderski 
Electronics when it held in St. Paul v. Brunswick Corp., 
United States District Court for the Northern Dis-
trict of Illinois, No. 04 C 7751 (November 22, 2005, 
Memorandum Opinion and Order) that coverage was 
not available.  Th e latest court to weigh in on this ten-
nis match of a coverage issue was the Eleventh Circuit 
in an unpublished opinion in Hooters of Augusta, Inc. 
v. American Global Insurance Company.    

For starters, Hooters was not the most signifi cant junk 
fax coverage decision handed down in 2005.  In fact, 
from the standpoint of potential precedent, it was 
arguably the least signifi cant.  However, because it 
was the latest decision at the time of this writing, it 
was selected to demonstrate the current state of this 
coverage issue.      

Th e court addressed coverage for Hooters for its li-
ability for sending unsolicited fax advertisements in 
violation of the Telephone Consumer Protection Act 
(TCPA), 42 U.S.C. §227.  Hooters had purchased 
advertising space on weekly fl yers faxed to a database 
of Atlanta businesses.  One of the faxes was sent to 
an Augusta attorney.  He sued Hooters for violation 
of the TCPA and was granted class certification.  
Th e TCPA made it unlawful “to use any telephone 
facsimile machine, computer or other device to send 
an unsolicited advertisement to a telephone facsimile 
machine.”  Th e TCPA allowed for an award of $500 
in damages for each violation, trebled, in the court’s 
discretion, if the defendant willfully or knowingly 
violated the statute.  Hooters at *2-*4. 

A jury returned a verdict against Hooters for know-
ingly and willfully violating the TCPA.  Th e court 
exercised its discretion to treble the damages and 
entered judgment against Hooters for nearly $12 mil-
lion.  Following a settlement that reduced the judg-
ment to $9 million and certain procedural maneuvers 
that led to the coverage litigation, the district court 
found coverage and entered a fi nal judgment in the 
amount of $5 million (the policy limit) plus post-
judgment interest.  Hooters at *5-*6.26

Th e Eleventh Circuit addressed whether Hooters’s 
TCPA liability qualified as “advertising injury,” 
defi ned in relevant part under an umbrella liability 
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policy as “oral or written publication of material that 
violates a person’s right of privacy.”  Hooters at *7.  Th e 
court held that it did:

American Global fi rst argues that Hooters’s 
conduct violated no right of “privacy” be-
cause a fax sent in violation of the TCPA 
would not constitute a common-law tort 
for invasion of privacy under Georgia law.  
American Global’s reading may be one rea-
sonable interpretation, but, undeniably, it is 
at least as reasonable to interpret “privacy” 
more broadly to include aspects of privacy 
protected by other sources of law, including 
state privacy statutes and federal law.  Indeed, 
the statutory notion of being free from intru-
sive and unsolicited facsimile transmissions 
is at least arguably embodied in the common 
law right to privacy under Georgia law.  An 
essential element of the right to privacy, 
Georgia’s courts have recognized, is “the right 
‘to be let alone,’” or “the right to seclusion 
or solitude.”  Notably, the insurance policy 
contains no language explicitly limiting the 
scope of the term “privacy” or, for that mat-
ter, alerting non-expert policyholders that 
coverage depends on the source of law under-
lying the relevant privacy right. 

Hooters at *9-*10 (citation omitted).

Interestingly, in reaching its decision, the Hooters 
court     quickly dismissed Capital Associates (Seventh 
Circuit) and Resource Bankshares (Fourth Circuit) 
because these courts “interpreted similar advertising-
injury provisions as extending only to a particular 
species of privacy violation — violations of a right to 
secrecy of personal information, not intrusions into a 
private domain.”  Hooters at *17.  Th e Hooters court 
stated “We do not need to discuss the Seventh and 
Fourth Circuit opinions at length, since American 
Global does not contend that the insurance contract’s 
reference to ‘violations of privacy’ does not encompass 
intrusions into a person’s private domain.  Rather, 
American Global’s argument is that a violation of the 
TCPA is not the kind of intrusion into seclusion that 
the policy covers.”  Hooters at *18.  

While the Hooters court did not address whether 
invasion of privacy means violation of a right to 

secrecy of personal information or intrusion into 
a private domain, this is the issue on which TCPA 
coverage decisions often turn.  For this reason, Hoot-
ers is unlikely to carry as much weight in the future 
as such decisions as Capital Associates and Swiderski 
Electronics, where this issue was addressed.  See 
Capital Associates at 942-943 (“Th e structure of the 
policy strongly implies that coverage is limited to se-
crecy interests.  It covers a ‘publication’ that violates 
a right of privacy.  In a secrecy situation, publica-
tion matters; otherwise secrecy is maintained.  In 
a seclusion situation, publication is irrelevant.  A 
late-night knock on the door or other interruption 
can impinge on seclusion without any need for 
publication. *** [Th e TCPA] condemns a particular 
means of communicating an advertisement, rather 
than the contents of that advertisement--while an 
advertising-injury coverage deals with informational 
content.”)  Compare to Swiderski Electronics at 573-
574 (“[T]he word ‘publication’ would not convey 
to the average, normal, reasonable person an inten-
tion to include only communications sent to a third 
party.”).     

InsuranceScrawl.com [see Treesdale write-up for more 
information] had this to say about the Illinois Court 
of Appeals’s decision in Swiderski Electronics: “Th e 
Seventh Circuit opinion [Capital Associates], writ-
ten by Judge Easterbrook, not only reject[ed] the 
policyholder’s claim but in fact belittle[d] it.  In part 
because the prior Seventh Circuit decision, purport-
ing to apply Illinois law, was so comprehensive and 
sweeping, the Illinois appellate decision is important 
because it categorically reject[ed] it.” 

Tort reform advocates are fond of pointing out that 
the asbestos system is run amok because most of the 
plaintiff s are not truly injured.  Not truly injured.  It 
doesn’t get more not truly injured than plaintiff s in an 
underlying TCPA suit.  But as long as insurance dol-
lars are available to fund statutory damages under the 
TCPA, there is no reason to expect this make-believe 
tort to go away anytime soon.  Speaking of which, 
ISO has responded to this license to print money by 
adopting Form CG 00 67 03 05, which excludes cov-
erage for advertising injury arising out of violation of 
the TCPA, CAN-SPAM Act of 2003 or any statute, 
ordinance or regulation that prohibits or limits the 
sending, transmission, communication or distribu-
tion of material or information.        
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Incidentally, while preparing the write-up of this case, 
I took a peek at Hooters’s website (for research pur-
poses) and found an interesting position statement by 
the company in defense of criticism that its business 
concept exploits women.  Th e company states, in 
part:  “Claims that Hooters exploits attractive women 
are as ridiculous as saying the NFL exploits men who 
are big and fast.  Hooters Girls have the same right to 
use their natural female sex appeal to earn a living as 
do super models Cindy Crawford and Naomi Camp-
bell.  To Hooters, the women’s rights movement is 
important because it guarantees women have the right 
to choose their own careers, be it a Supreme Court 
Justice or Hooters Girl.”  www.hooters.com/company/
about_hooters.  It certainly isn’t everyday that one sees 
the words Supreme Court Justice and Hooters Girl in 
the same sentence. 
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